Scott Carey

From: George Shaw <george.shaw@journalistmail.ch>

Sent: Tuesday, November 1, 2022 9:49 PM

To: Scott Carey

Subject: Public Comment [NTRPA GB Meeting—Thursday, November 3rd, 2022, 2:00 pm]
{Agenda Item # 2}

Attachments: Feldman on Ice_Big Hole.pdf; Feldman on Ice_Edgewood.pdf; DAE INC_CA.pdf; DAE

INC_NV.pdf; Carol Chaplin 1-13-2020.pdf; Tahoe Prosperity Center-10 15 2019.pdf;
Stern_5_11_2020.pdf; Rhamey_5_11_2020.pdf; Rhamey_Tahoe Beach Club Owners
Association.jpg; Janvrin_SF_1_14_2020.pdf; Orr_01_13_2020.pdf; TC-LTVA-TPC.pdf; Heidi
Hill-Drum—Loop Road.pdf; Loop Road_Teshara.pdf; Loop Road_Rhamey.pdf; Heidi Hill-
Drum—TBC_letter.pdf; Cayley v. Nunn, 190 Cal. App. 3d 300 (1987).pdf; Desert Sun
Publishing Co. v. Superior Court, 97 Cal. App. 3d 49 (1979).pdf; TTD Loop Road
OPED.pdf

Hell-ooooooo NTRPA Governing Board!

SPECTACULAR, SPECTACULAR!

You are cordially invited to behold Lew Feldman's failed stunt.

Get your tickets early for a complementary opener starring Cristy Creegan as
Catwoman, with Tonya Harding as "The Penguin's Ugly Ducking." Your experience
will then be completed by the headliner:







Opppps. . .Sorry...Wrong Playbilll All you goers with a memory-span shorter than
a squirrel, I meant:




FELDMAN PRESE
THE Riddler c

Strikes Aga

-
o




Order your tickets tfoday, and get a free snake oil massage at the Beach Club.

First ten attendees get a complementary macro cell tower and radiated testicles
1lsilglow-in-the-dark!

George B. Shaw
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Document: Desert Sun Publishing Co. v. Superior Court

Desert Sun Publishing Co. v. Superior Court

Copy Citation

Court of Appeal of California, Fourth Appellate District, Division Two
September 19, 1979

Civ. No. 21044
Reporter

97 Cal. App. 3d 49 | 158 Cal. Rptr. 519 | 1979 Cal. App. LEXIS 2149 | 5 Media L. Rep. 1881

DESERT SUN PUBLISHING COMPANY, Petitioner, v. THE SUPERIOR COURT OF RIVERSIDE COUNTY,
Respondent; CHARLES R. BLOCK, Real Party in Interest

v Headnotes/Summary

Headnotes
CALIFORNIA OFFICIAL REPORTS HEADNOTES
Classified to California Digest of Official Reports, 3d Series

CA(1)X (1) Libel and Slander § 10—Actionable Words—As to Public Officers and

Candidates.

--For purposes of determining libel, a political publication may not be dissected and judged word
for word or phrase by phrase; rather, the entire publication must be examined. A publication
claimed to be defamatory must be read and construed in the sense in which the reader to whom
it is addressed would ordinarily understand it.



CA(2)X (2) Libel and Slander § 10—Actionable Words—As to Public Officers and

Candidates—Fact and Opinion.

--That which might be a statement of fact under other circumstances may become a statement
of opinion when uttered in a political context.

CA(3)X (3) Libel and Slander § 49—Actions—Summary Judgment.

--A motion for summary judgment in libel actions involving First Amendment rights is an
approved procedure, because unnecessarily protracted litigation would have a chilling effect on
the exercise of First Amendment rights.

CA(4)X (4) Libel and Slander § 10—Actionable Words—As to Public Officers and

Candidates—First Amendment.

--A letter to the editor published in a nhewspaper charging a candidate for election to the board
of directors of a hospital with political chicanery could not be made the basis for a libel action,
and the trial court should have granted the publisher's motion for a summary judgment, where
the letter did not impute crime or dishonesty to the candidate, and where the content of the
letter expressed the opinion of the writer that the candidate was a political huckster, and as such
was a statement of opinion, not fact. Accordingly, the letter fell within the protection of U.S.
Const., First Amend., as an expression of political comment.

Counsel: Best, Best & Krieger, Barton C. Gaut and Meredith A. Jury for Petitioner.

No appearance for Respondent.

Rodney Robertson for Real Party in Interest.

Judges: Opinion by Gardner, P. J., with Tamura and Morris, 1J., concurring.

Opinion by: GARDNER

Opinion

In this case we hold that the publication of a letter, which, in substance, charges a candidate for
public office with engaging in political chicanery is protected by the First Amendment.

In New York Times Co. v. Sullivan, 376 U.S. 254 at page 270 [11 L.Ed.2d 686 at page 701, 84 S.Ct.
710, 95 A.L.R.2d 1412], the Supreme Court observed that this country has "a profound national
commitment to the principle that debate on public issues should be uninhibited, robust, and wide-
open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials."

This "profound national commitment" encompasses the constitutionally protected right not only to



make responsible, but also to make irresponsible charges against those in or seeking public office. It
is an essential part of our national heritage that an irresponsible slob can stand on a street corner
and, with impunity, heap invective on all of us in public office. At such times the line between liberty
and license blurs. However, our dedication to basic principles of liberty and freedom of expression will

tolerate nothing less. The alternative is censorship and tyranny. 1.*.\

Our political history reeks of unfair, intemperate, scurrilous and irresponsible charges against those in
or seeking public office. Washington was called a murderer, Jefferson a blackguard, a knave and
insane (Mad Tom), Henry Clay a pimp, Andrew Jackson a murderer and an adulterer, and Andrew
Johnson and Ulysses Grant drunkards. Lincoln was called a half-witted usurper, a baboon, a gorilla, a
ghoul. Theodore Roosevelt was castigated as a traitor to his class, and Franklin Delano Roosevelt as a
traitor to his country. Dwight D. Eisenhower was charged with being a conscious agent of the
Communist Conspiracy.

Perhaps the low point in irresponsible political vilification occurred in the Cleveland-Blaine contest
where an entire presidential campaign was waged on two deathless bits of doggerel based on
allegations that Mr. Blaine was dishonest, and Mr. Cleveland had sired an illegitimate child -- "Blaine,
Blaine, James G. Blaine, the continental liar from the State of Maine," versus "Ma, Ma, where's my

Pa? Gone to the White House. Ha! Ha! Hal!" |2 &

Obviously, no rational person can approve any of the above. We merely note them as an unpleasant
fact of our political background -- a history of rough, crude, brawling, mudslinging, muck-raking,
name-calling attacks upon those in or seeking political office. In America, one who seeks or holds
public office may not be thin of skin. One planning to engage in politics, American style, should
remember the words credited to Harry S. Truman -- "If you can't stand the heat, get out of the
kitchen."

From this "profound national commitment" to "uninhibited, robust, and wide-open" political comment
has evolved some rather well established standards for judging allegedly defamatory publications on
the political scene.

1. Since the essence of liberty is freedom of expression in the political arena, the law recognizes the
reality of intemperate, ill-considered and rash attacks upon all of us in or seeking public office. Those
engaged in political debate often engage in the use of "epithets, fiery rhetoric or hyperbole." (
Gregory v. McDonnell Douglas Corp., 17 Cal.3d 596, 601 [131 Cal.Rptr. 641, 552 P.2d 425].)

2. The right to criticize involves not only the right to criticize responsibly but to do so irresponsibly.
Thus, those engaged in political debate are entitled not only to speak responsibly but to ". . . speak
foolishly and without moderation." ( Baumgartner v. United States, 322 U.S. 665, 674 [88 L.Ed.
1525, 1531, 64 S.Ct. 1240].)

3. A political publication may not be dissected and judged word for word or phrase by phrase. The
entire publication must be examined. "'A publication claimed to be defamatory must be read and
construed in the sense in which the readers to whom it is addressed would ordinarily understand it.""
( Washington Post Co. v. Chaloner, 250 U.S. 290, 293 [63 L.Ed. 987, 989, 39 S.Ct. 448].)

4. That which might be a statement of fact under other circumstances may become a statement of
opinion when uttered in the political context. "An allegedly defamatory statement may constitute a
fact in one context but an opinion in another, depending upon the nature and content of the
communication taken as a whole." ( Good Government Group of Seal Beach, Inc. v. Superior Court,
22 Cal.3d 672, 680 [150 Cal.Rptr. 258, 586 P.2d 572].)

We turn to the instant case.

Petitioner newspaper (hereafter Sun) printed a letter authored by codefendant Bogert (not a party to
these proceedings) which accused the real party in interest (hereafter Block) of political chicanery. (A
copy of the letter is attached as an appendix.) Block was a candidate for office as a member of the
board of directors of the Desert Hospital in Palm Springs. Block sued for libel, Sun filed a motion for
summary judgment which was denied. This petition followed.

A motion for summary judgment in libel actions involving First Amendment rights is an approved
procedure. ". . . because unnecessarily protracted litigation would have a chilling effect upon the
exercise of First Amendment rights, speedy resolution of cases involving free speech is desirable." (
Good Government Group of Seal Beach, Inc. v. Superior Court, supra, 22 Cal.3d 672, 685.) It takes
no citation of authority to point out that a motion for summary judgment should not be granted if any
triable issue of fact exists.



The letter in this case cannot be made the basis for a libel action. It does not impute crime or
dishonesty to the defendant. It is the type of a letter of the "kind typically generated in a spirited
dispute in which the loyalties and subjective motives of rivals are attacked and defended." ( Good
Government Group of Seal Beach, Inc. v. Superior Court, supra, 22 Cal.3d 672, 681.)

As indicated, Block was a candidate for election to the board of directors of Desert Hospital. The
newspaper and the writer of the letter were supporting a rival candidate. The portions of the letter to
which Block objects accused him of "contrived public opinion polls, unfounded statements, emphatic
denials, committees no one ever heard of, attacks on straw men and a lot of slick, big-time,
expensive political public relations." It also charged Block with an "amateurish job of chicanery." It
refers to Block as being a "Desert Dirty Trickster," says he used "touched-up photographs," and
presented the "same ol' formula politics-as-usual techniques of the L.A. research and political
packaging agency crowd" and refers to his "fancy L.A. political counsellor-pollster-manipulator.”

It appears to us that, distasteful as this letter may have been to Block, it sounds remarkably similar
to the usual and ordinary kind of political rhetoric which is all too often composed of equal parts of
bombast, hyperbole, and billingsgate.

A reader of this letter could come to no other conclusion but that the writer has accused Block of
being a city slicker who is trying to bamboozle the good citizens of Palm Springs with the old snake-oil
routine. That is the content of the letter -- the opinion of the writer that Block is a political huckster.
As such, it is a statement of opinion, not fact. It may not be the basis for a libel suit.

Once an individual decides to enter the political wars, he subjects himself to this kind of treatment. As
we have pointed out, deeply ingrained in our political history is a tradition of free-wheeling,
irresponsible, bare knuckled, Pier 6, political brawls. Perhaps political campaigns should be conducted
under some kind of Marquis of Queensberry rules. Unhappily, they are not, and recent efforts to
change this tradition have met with resounding failure.

This letter, distasteful, offensive and unpleasant though it may be to Block, clearly falls within the
protected opinion type of political comment.

Let a writ of mandate issue directing respondent court to grant petitioner's motion for summary
judgment.

Appendix
"Editor, Desert Sun:

"It seems as if we're having a Desert Dirty Trickster experience during the Desert Hospital board of
directors election campaign. The candidacy of Dr. Block has contrived public opinion polls, unfounded
statements, emphatic denials, committees no one ever heard of, attacks on straw men and a lot of
slick, big-time, expensive political public relations. But, what an amateurish job of chicanery.

"Poor ol' evil Howard Wiefels, the 7-year Mayor of Palm Springs, is being portrayed as a Boris Karloff
with his hearse parked out back of the Hospital, waiting to profit from his service on the Hospital
Board. The ol' boys at the local luncheon club are painted as a circle of establishment powerbrokers
cuttin' up the political pies. Meanwhile, young Dr. Block, dressed in white in the best media candidate
tradition, coat over shoulder, in touched-up photographs in newspaper ads, peers into the future of
Desert Hospital and promises us a 'simple and easily implemented plan which will raise millions of
dollars yearly . . . (and) cost no one a dime.'

"The good doctor has not offered one substantive program, has given not one positive suggestion,
made not one public appearance where he can be questioned. All we have are the same ol' formula
politics-as-usual techniques of the L.A. research and political packaging agency crowd.

"Good Doctor, you insult my intelligence. Didn't your fancy L.A. political counsellor-polister-
manipulator tell you, you can't insult the voter and expect to get elected?

"Frank Bogert

"Palm Springs"

Footnotes



1 ¥F| We must not forget the infamous alien and sedition laws of 1798 under which a
semiliterate Revolutionary veteran named David Brown, who had criticized the Federalists

as tyrants seeking to enslave the people, was kept in jail for two years, being unable to pay a
fine of $ 400 and costs.

2F

All of which prompted George W. Curtis of civil service reform fame to observe, "We are
told that Mr. Blaine has been delinquent in office but blameless in private life whereas Mr.
Cleveland has been a model of official integrity, but culpable in his personal relations. We
should therefore elect Mr. Cleveland to the public office which he is so well qualified to fill and
remand Mr. Blaine to the private status which he is admirably fitted to adorn."
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1 CERTIFICATE OF EXISTENCE
| WITH STATUS IN GOOD STANDING

E
i E
i I, Barbara K. Cegavske, the duly qualified and elected Nevada Secretary of State, do hereby certify that || §
i [ am, by the laws of said State, the custodian of the records relating to filings by corporations, non-profit i
[ corporations, corporations sole, limited-liability companies, limited partnerships, limited-liability ]
! partnerships and business trusts pursuant to Title 7 of the Nevada Revised Statutes which are either |
presently in a status of good standing or were in good standing for a time period subsequent of 1976 and
l

am the proper officer to execute this certificate,

evidence, DAE & COMPANY, INC., as a DOMESTIC CORPORATION (78) duly organized under ||
the laws of Nevada and existing under and by virtue of the laws of the State of Nevada -
since 11/09/2018, and is in good standing in this state.

l I further certify that the records of the Nevada Secretary of State, at the date of this certificate,
|

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed the Great Seal of State, at my
office on 03/18/2020.

MMK. ijb_,

|
i}
{
|
1
{
, BARBARA K. CEGAVSKE
; Certificate Number: B20200318671705 Secretary of State
3

You may verify this certificate
online at hitp://www.nvsos.gov
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Copy Citation
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No. B015207
Reporter

190 Cal. App. 3d 300 | 235 Cal. Rptr. 385 | 1987 Cal. App. LEXIS 1502

PAUL W. CAYLEY et al., Plaintiffs and Appellants, v. JOHN H. NUNN, et al., Defendants and

Respondents
Subsequent History: A petition for a rehearing was denied March 30, 1987.

Prior History: Superior Court of Los Angeles County, No. C419099, Norman L. Epstein, Judge.
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Headnotes
CALIFORNIA OFFICIAL REPORTS HEADNOTES

Classified to California Digest of Official Reports, 3d Series

CA(1)X (1) Libel and Slander § 18—Absolute Privilege—Legislative and Judicial

Proceedings—Malice.

--The privilege of Civ. Code, § 47, subd. 2 (communications pertaining to legislative and judicial



proceedings) is unaffected by malice.

CA(2a)X (2a) CA(2b)& (2b) CA(2c)X (2c) Libel and Slander § 18 —Absolute Privilege
—Legislative and Judicial Proceedings—City Council Proceedings—Remarks Made Prior

to City Council Meeting.

--The absolute privilege of Civ. Code, § 47, subd. 2, applied to an allegedly slanderous remark
made by property owners to potential petition signers, where the remarks were made while the
owners were circulating a petition to be given to a city council, where the purpose of the petition
was to support a request for a height variance, and where the remarks could not be considered
irrelevant to those proceedings.

CA(3)X (3) Libel and Slander § 18—Absolute Privilege—Legislative and Judicial

Proceedings—City Council Proceedings—City Planning Commission Proceedings.

--The privilege of Civ. Code, § 47, subd. 2, applies to local city council proceedings and to
proceedings before a city planning commission.

CA(4)X (4) Libel and Slander § 19—Absolute Privilege—Legislative and Judicial

Proceedings—Relevancy of Defamatory Matter.

--Pursuant to Civ. Code, § 47, subd. 2, communications made prior to a legal action itself are
privileged if they have some logical connection to the suit and are made to achieve the objects
of the litigation. It is unnecessary that the defamatory matter be relevant or material to the
issue before the tribunal, but need only have some proper connection or relation to the
proceedings. The privilege applies even where made outside the court room and no function of
the court or its officers is involved. The privilege is denied to any participant in legal proceedings
only when the matter is so palpably irrelevant to the subject matter that no reasonable person
can doubt its irrelevancy and impropriety.

CA(5)X% (5) Summary Judgment § 3—Propriety—Slander Actions—Privileged
Communication—Relation Between Communication and Judicial or Legislative

Proceeding.

--The trial court properly determined by summary judgment the question of whether there was a
sufficient connection or relation between allegedly slanderous remarks and city council
proceedings for purposes of determining the applicability of the absolute privilege provided by
Civ. Code, § 47, subd. 2, where the complaint showed on its face the connection or relation
between the remark and the proceedings.

CA(6)% (6) Summary Judgment § 10—Affidavits—Reliance on Pleadings.



--On a summary judgment motion, a plaintiff cannot rely on the complaint, and a defendant
cannot rely on the answer, but either party can rely on the adverse party's pleading. Therefore,
where defendants in a slander action brought a motion for summary judgment based on the
absolute privilege provided by Civ. Code, § 47, subd. 2, relating to legislative and judicial
proceedings, defendants could rely on plaintiff's allegations in their complaint to show a
connection between the allegedly slanderous remarks and privileged city council proceedings.

Counsel: David S. Kirbach for Plaintiffs and Appellants.

Michael C. Donaldson for Defendants and Respondents.

Judges: Opinion by Kingsley, Acting P. J., with McClosky and Arguelles, ]J., concurring.

Opinion by: KINGSLEY

Opinion

The Nunns and Cayleys were neighbors in Rancho Palos Verdes. The Nunns applied for a height
variance to add a bedroom over their garage. The Cayleys opposed the construction, claiming the
addition would block their scenic view. The planning commission denied the variance. The Nunns
appealed to the city council, and in preparation for the hearing, they circulated a petition to evidence
neighborhood support for their position. At the city council hearing the Nunns presented expert and
lay testimony, and they presented their petition. The city council approved the height variance and
the Cayleys brought suit against the city of Rancho Palos Verdes, and the Nunns as real parties in
interest. The Cayleys' writ was denied, the Cayleys appealed, and the writ was denied by the Court of
Appeal. The Cayleys then sued the Nunns for a permanent injunction, damages and legal fees for
failure to follow the covenants and restrictions. The Nunns obtained a summary judgment, the
Cayleys appealed, and the judgment was affirmed.

Appellants herein, Cayleys, then sued for denial of their constitutional rights and slander. The Cayleys
allege that the Nunns made certain slanderous comments. The Cayleys claim that "John Nunn said
that the telephone people came to the Cayley house and found his telephone line in the Cayley's
house and that the Cayleys had connected illegal wires to a listening device, and that is how they
tapped his phone."

Defendants Nunns were granted summary judgment on the grounds that the alleged slander is
absolutely privileged under Civil Code section 47.

Civil Code section 47 reads in pertinent part as follows: "A privileged publication or broadcast is one
made --

"2.In any (1) legislative or (2) judicial proceeding, or (3) in any other official proceeding authorized
by law, or (4) in the initiation or course of any other proceeding authorized by law and reviewable
pursuant to Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil
Procedure; . . ."

The privilege of Civil Code section 47, subdivision 2 is unaffected by malice. ( Tiedmann v. Superior
Court (1978) 83 Cal.App.3d 918, 924 [148 Cal.Rptr. 242].) The absolute privilege of Civil Code
section 47, subdivision 2, has been held to apply when (1) the publication is made in a judicial
proceeding, (2) has some logical relation to the action, (3) was made to achieve objects of the
litigation, and (4) involved litigants or other participants authorized by law. ( Bradley v. Hartford Acc.
& Indem. Co. (1973) 30 Cal.App.3d 818 [106 Cal.Rptr. 718].)

Therefore, the question before the court is whether the absolute privilege of Civil Code section 47,
subdivision 2 applies to the above alleged slanderous remarks made by defendants to potential



petition signers, where the remarks were made while defendants were circulating a petition to be
given to the city council, and where the purpose of the petition was to support defendants' request for
a height variance. In order to determine these questions we must first determine whether the
privilege attaches to city council proceedings. Secondly, if the privilege of Civil Code section 47,
subdivision 2 attaches to city council proceedings, we must determine whether the privilege will be
extended to alleged slanderous remarks where the remarks were made to the neighbors by
defendants, while defendants were circulating a petition that defendants were planning to use to
support their request for a height variance at a city council meeting.

First, the privilege of Civil Code section 47, subdivision 2 applies to local city council proceedings. (
Scott v. McDonnell Douglas Corp. (1974) 37 Cal.App.3d 277, 280, 285, 286 [112 Cal.Rptr. 609].) The
privilege which applies to city council proceedings also applies to those before a city planning
commission where certain property owners filed a written protest before the city planning commission
against the plaintiffs' application for a use variance. ( Whelan v. Wolford (1958) 164 Cal.App.2d 689
[331 P.2d 86].)

Second, communications made prior to a legal action itself are privileged if they have some logical
connection to the suit and are made to achieve the objects of the litigation. ( Lerette v. Dean Witter
Organizations, Inc. (1976) 60 Cal.App. 3d 573 [131 Cal.Rptr. 592].) It is unnecessary that the
defamatory matter be relevant or material to the issue before the tribunal but need only have some
proper connection or relation to the proceedings. ( Ascherman v. Natanson (1972) 23 Cal.App.3d 861,
865 [100 Cal.Rptr 656].) The privilege applies even where made outside the courtroom and no
function of the court or its officers is involved. ( Ascherman v. Natanson, supra, 23 Cal.App.3d 861,
865.) The privilege embraces preliminary conversations attendant upon such proceeding so long as
they are in some way related to or connected to the pending or contemplated action. ( Tiedmann v.
Superior Court, (1978) 83 Cal.App.3d 918, 925 [148 Cal.Rptr. 242].) As the court said in Brody v.
Montalbano (1978) 87 Cal.App.3d 725 at page 734 [151 Cal.Rptr. 206] quoting from Pettitt v. Levy
(1972) 28 Cal.App.3d 484, 490, 491 [104 Cal.Rptr. 650]: ""To accomplish the purpose of judicial or
quasi-judicial proceedings, it is obvious that the parties or persons interested must confer and must
marshal their evidence for presentation at the hearing. The right of private parties to combine and
make presentations to an official meeting and, as a necessary incident thereto, to prepare materials
to be presented is a fundamental adjunct to the right of access to judicial and quasi-judicial
proceedings. To make such preparations and presentations effective, there must be an open channel
of communication between the persons interested and the forum, unchilled by the thought of
subsequent judicial action against such participants; provided always, of course, that such preliminary
meetings, conduct and activities are directed toward the achievement of the objects of the litigation
or other proceedings. . . ."

To partake in the privilege a publication need not be pertinent, relevant or material in a technical
sense to any issue in the proceedings. ( Thornton v. Rhoden (1966) 245 Cal.App.2d 80, 90 [53
Cal.Rptr. 706, 23 A.L.R.3d 1152], Brody v. Montalbano, supra, 87 Cal.App.3d 725.) The privilege is
denied to any participant in legal proceedings only when the matter is so palpably irrelevant to the
subject matter that no reasonable man can doubt its irrelevancy and impropriety. ( Profile Structures,
Inc. v. Long Beach Bldg. Material Co. (1986) 181 Cal.App.3d 437, 443 [226 Cal.Rptr. 192].)

In the case at bench it is clear that the alleged slanderous statements were made during preliminary
conversations while defendants were marshalling evidence and preparing for their presentation at the
city council meeting. Therefore, defendants' statements cannot be considered irrelevant to the
proceedings and they were directed toward the achievement of the objects of the proceeding.

A question remains as to whether the connection or relation to the proceeding can be determined on
a motion for summary judgment.

Although a case has language to suggest that it is a jury question as to whether there was a logical
connection between the defamatory statement and the objective of the meeting |1 %| (see Frisk v.
Merrihew (1974) 42 Cal.App.3d 319 at p. 325 [116 Cal.Rptr. 781, 85 A.L.R.3d 1128]), in the case at
bench appellants Cayleys alleged the relation or connection between the defamatory statement and
the objective of the meeting in the complaint itself. In Profile Structures, Inc. v. Long Beach Bldg.
Material Co. |2&|, supra, 181 Cal.App.3d 437, 441-443, the appellate court found a sufficient
connection or relation to the proceedings from the complaint where a demurrer had been sustained
without leave to amend by the lower court and the action had been dismissed. The appellate court
said (at p. 443), "[If] the complaint herein shows on its face that the privilege was applicable, the
demurrer was properly sustained."

In the case at bench the complaint showed on its face the connection or relation between the alleged
defamatory remark and the city council proceeding to consider a height variance. The complaint reads



in pertinent part: 3%

"17. The defendants Nunn did communicate to numerous persons, including neighbors and members
of the Rancho Palos Verdes City Council, general allegations of criminal and moral improprietous acts
by the plaintiffs Cayley. Specifically, the plaintiffs Cayley, on information and belief, allege that the
defendants Nunn stated to the persons aforedescribed that the Cayleys placed and maintained an
illegal 'wire-tap' on the Nunns household phone. Said statement is defamatory per se because it
accuses the plaintiffs Cayley of (1) a felonious criminal act and (2) morally reprehensible conduct
which would hold that the plaintiffs Cayley up to public contempt, obloquy and ridicule in the
community.

"18. The immediate purpose of such slander was to expose the plaintiffs, and each of them, to
hatred, contempt, embarassment [sic], ridicule and obloquy, and to injure plaintiffs, and each of
them, in their respective professions, so as to impair their individual and collective reputations and
standing in the community and public and thereby to encourage the aforesaid neighbors to sign the
Nunns petition to the Rancho Palos Verdes City Council for approval of Height Variance No. 170 and, if
applicable, to repudiate prior support of the plaintiffs Cayley in their efforts to lawfully prevent
construction of the proposed Nunn addition.

"19. The defendants Nunn, and each of them, similarly and unlawfully, attempted and succeeded in
their attempt to influence the outcome of the City Council vote on the Nunn Height Variance No. 170
appeal, by using the petition so garnered with signatures obtained by the aforesaid slander and by
informally and directly communicating the aforedescribed slander and defamation to members of the
Rancho Palos Verdes City Council.

"20. As a result of said slander and other wrongful conduct of defendants, the Rancho Palos Verdes
City Council reversed the prior decision of the Rancho Palos Verdes Planning Commission."

We also note that in ruling on a summary judgment, a plaintiff cannot rely on the complaint, and a
defendant cannot rely on the answer, but either party can rely on the other's pleading. ( Joslin v.
Marin Mun. Water Dist. (1967) 67 Cal.2d 132, 147, 148 [60 Cal.Rptr. 377, 429 P.2d 889].) Therefore,
defendants here can rely on plaintiffs' allegations in their complaint to show a connection between the
remarks and the privileged proceeding, in determining the propriety of a summary judgment. And, as
we said before, by plaintiffs' own admission in their complaint, the Cayleys' statements on
wiretapping were made to "encourage the neighbors to sign the Nunns' petition" and to "attempt to
influence the outcome of the city council vote." Therefore, plaintiffs themselves have alleged the
relation and connection between the alleged slander and the privileged judicial or legislative
proceeding. Since there was a logical connection or relatedness between defendants' remarks and the
city council proceedings, and the remarks were made while marshalling support of their position,
defendants' remarks had the benefit of the absolute privilege of Civil Code section 47, subdivision 2,
and the summary judgment is affirmed.

We do not agree that this is a frivolous appeal. Whether or not there was sufficient relation or
connection between the alleged slanderous remarks made while circulating the petition and the
privileged proceeding and whether or not this could be determined on a summary judgment and
without a trial, were legitimate questions and not merely delaying tactics.

The judgment is affirmed.

Footnotes

17

Frisk reads in pertinent part (at pp. 324-325): "In an attempt to justify his intervention
and the defamatory statement made therein, respondent produced evidence at the trial that
the meeting was chaired by Dr. Johnson, the vice president of the board, who was
inexperienced as a chairman and was unable to control the meeting. Sensing a lack of
firmness on the part of the chairman, appellant had risen on several occasions to speak. The
meeting became increasingly boisterous and respondent, as secretary of the board, felt
compelled to take control of the meeting and restore order. [para. ] Although respondent's
showing of justification displays a noticeable infirmity upon its face, we express no opinion on
whether the evidence produced by respondent would have been sufficient for the jury to find



the requisite logical connection between the defamation and the objective of the meeting. In
the instant case we are not invited to pass upon the sufficiency of evidence supporting a jury
verdict but merely to determine whether in the situation here presented the trial court was
justified in directing a verdict in favor of respondent. For the reasons which follow we are
impelled to conclude that under the circumstances of the present case the direction of a
verdict for respondent was erroneous and the judgment entered thereon cannot stand."

2F
Profile Structures, an abuse of process case, pointed out that the privilege of Civil Code
section 47, subdivision 2, applies to several tort decisions, including abuse of process.

37
We take judicial notice of the complaint. (Evid. Code, § 352.)

Content Type:
Terms:

Narrow By: -None-

f(a LexisNexisl- Cookie Policy

Terms & Conditions



out

Lake Tahoe
Visitors Authority

January 13, 2020
To: South Lake Tahoe City Council Members
Fr: Carol Chaplin

Re: Cell Tower

This letter is to support the development of a telecommunications facility (cell tower) which is necessary for our residents
and visitors to have the advantage of current technology for the following reasons:

e The proposed tower offers emergency and safety benefits to residents and visitors.

e The existing cell service capacity is embarrassingly inadequate in every way.

e The existing service discourages local business development. Remote workers need reliable service and speeds.
e The environmental and health risks are unfounded and erroneous.

There are many more benefits to the proposed cell tower, which | am sure you will hear others espouse. We encourage
the Council to consider all of the reasons to approve the project and ultimately find that the community will be positively
impacted.
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