Scott Carey

From: Steven Hart <steven.hart@attorneymail.ch>

Sent: Sunday, October 30, 2022 10:46 PM

To: Scott Carey

Subject: NTRPA Governing Board, November 3, 2022 2:00 p.m. Meeting ****Public
Comment***Item 2

Attachments: Eugene Fisher—Letter.pdf; Law Office of L. Mark Bissonnette—Submittal.pdf; Gregory

Garmong v. Tahoe Regional Planning Agency, No. 18-16824 (9th Cir. 2020).pdf; Michael
Keith Johnson—Brief_08-06-2019 City Council_ltem 7_Attachment_13.pdf

Good afternoon Governing Board of the Nevada Tahoe Regional Planning Agency,

Lake Tahoe Attorneys have had a long and proud history uniting against fhe.dangers
of cell fowers in our sensitive basin. Dangers which are now taught in medical
textbooks! Real leadership is demonstrated by those who foresee, get ahead, and

prevent serious dangers before they ever get a chance to occur. We would like to first
honor, Eugene Fisher (#42478):




EUGENE FISHER
Attorney At Law
201 Ocean Avenue
Suite 301-B
Santa Monica, California 90402
Off: (310) @ii-’i‘:,’f??] Fax: (310) 395-5733

July 6, 2018

Planning Commission Secretary, Amanda Nolan’
1052 Tata Lane
South Lake Tahoe, CA 96150

Dear Planning Commission Secretarys

I have received your Notice of a Public Hearing
2018 and am responding in writing because I will
to appear to contest the permit to allow a wirel
telecommunications facility located less than 30
from my Town & Country Shopping Center property.

I had the same situation come up in Sherman Oaks
where I also own a commercial building and the p
so enormous that the permit use was defeated.

The reasons were as follows:

The radiation from the wireless telecommuni
cause a health problem to all persons withi

It will effect my tenants, especially the r
on the property, whose customers to not to
to the radiation.

The telecommunications company may. argue th
have a cover hiding the dangerous condition
is only a red herring and does not help.

The wireless telecommunication has a duty t
2



Next, we would like to honor Tahoe's L. Mark Bissonnette (#165236):
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L. MARK BISSONNETTE, CBN 165236

LAW OFFICES OF L. MARK BISSONNETTE
2520 Lake Tahoe Blvd., Suite 2

South Lake Tahoe, CA 96150-7744

Telephone: (530) 544-5092

Facsimile: (530) 544-5095

Attorneys for Appellant L. MARK BISSONNETTE

SOUTH LAKE TAHOE CITY COUNC

L. MARK BISSONNETTE File No. 18-058
Appellant, HEARING BRIl
VS.
Hearing: De
CITY OF SOUTH LAKE TAHOE Time: 9:(
PLANNING COMMISSION, Place: 191
La
Respondent,
/

Comes now appellant, L. Mark Bissonnette, who hereby appeal:
Planning Commission approval of Special Use Permit #18-058, propo
located adjacent to 3674 Woodbine Road. This appeal is based on the p
herein, on the papers and documents attached héreto, on the Council’s
matter, and on such other argument and evidence as may be presented
In short appellant argues that the City Council should overrule the Plant

instant application because: 1) the proposed project causes an undue
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Deserving mention is a truly brilliant and mistreated Tahoe patent attorney Gregory
Otis Garmong (#80078) (University of California at Los Angeles, |.D., 1977; University
of California at Los Angeles, M.B.A., 1977; Massachusetts Institute of Technology, MA,
1969; Massachusetts Institute of Technology, S.B., 1966) who recently won a 9th Circuit
Appeal against the TRPA:




NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
GREGORY GARMONG, No. 18-16824
Plaintiff-Appellant, D.C. No.

3:17-cv-00444-R(
V.

TAHOE REGIONAL PLANNING MEMORANDUM
AGENCY; et al.,

Defendants-Appellees,
and

TIM CARLSON; E. CLEMENT SHUTE,
Jr.,

Defendants.

Appeal from the United States District Court
for the District of Nevada
Robert Clive Jones, District Judge, Presiding

A__ 1 .__ui_ANA____1. Nr ANnANF*
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Also deserving honor is Tahoe attorney Michael Keith Johnson (#199021) who wrote
the below brief and submitted it to the SLT City Record:




ROLLSTON, HENDERSON & JOHNSON, LTD

ATTORNEYS
LICENSED IN NEVADA AND CALIFORNIA

ROBERT M. HENDERSON !
MICHAEL K. JOHNSON KENNET

July 30,2019

South Lake Tahoe City Council and Mayor
1901 Lisa Maloff Way
South Lake Tahoe, CA 96150

Re:  Address: 1360 Ski Run Boulevard
File No.: 19-026
Special Use Permit for New 112' Verizon Wireless Tower and
Equipment

Hearing Date: Tuesday, August 6, 2019
Appellant: Monica Eisenstecken

Dear Mayor and City Council Members:

Please be advised the undersigned represents Monica Eisenstecken with
to the City Council of the Planning Commission’s approval of the above-des
Eisenstecken is a full-time resident (with her two young children) and owner of't
(3605 Needle Peak Road) which would be dramatically, if not catastrophic:
project. Please consider the following as reasons for denying the requested Sj

1. Ms. FEichenstecken Was Unaware Of The Application Until
Commission Meeting Was Held.

Ms. Eisenstecken’s property is adjacent to the property for which a p
indeed well within a three hundred foot (300") radius of the location for the
In fact, the property where she and her elementary school age children live is

feet from the hage of the nrononsed tower.
8



And last, but certainly not least, is Tahoe attorney Gregg Richard Lien (#69620):
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Robert J. Berg (admitted pro hac vice)
Law Office of Robert J. Berg PLLC

17 Black Birch Lane

Scarsdale, New York 10583
914-522-9455, robertbergesq@aol.com

Julian Gresser, California Bar #50656

Of Counsel, Swankin & Turner

P.O. Box 30397

Santa Barbara, CA 93130

805-563-3226, juliangresser77(@gmail.com

Gregg Lien, California Bar #69620
Attorney at Law

P.O. Box 7442

Tahoe City, CA 96145

530-583-8500, lakelaw(@sierratahoe.net

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

MONICA EISENSTECKEN, )
TAHOE STEWARDS, LLC, )
DAVID BENEDICT, )
TAHOE FOR SAFER TECH, )
ENVIRONMENTAL HEALTH TRUST )
Plaintiffs, )
)
)
)
)
)
\

VS.

TAHOE REGIONAL PLANNING AGENCY,

JOANNE MARCHETTA, in her official and

indiviidnal canacitice MARQHA RERK RIGT FR
10

No. 2:20-CV-02349-TL
THIRD AMENDED
COMPLAINT, PETITIC
WRIT OF MANDATE,
RELIEF, INJUNCTIVE
DAMAGES

JURY TRIAL REQUE
ALL ISSUES SO TRI/
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Robert J. Berg, Esq. (admitted pro hac vice) Julian Gresser, Bar !

Law Office of Robert J. Berg, PLLC Law Office of Juliar
17 Black Birch Lane P.O.Box 30397
Scarsdale, New York 10583 Santa Barbara, CA. "
(914) 522-9455 805-563-3226
robertbergesg@aol.com juliangresser77@gn

Gregg R. Lien Attor
P.O. Box 7442
Tahoe City, CA 961
530-583-8500
lakelaw(@sierratahos

Attorneys for Plaintiffs

MONICA EISENSTECKEN,

TAHOE STEWARDS, LLC,

TAHOE FOR SAFE TECH,
ENVIRONMENTAL HEALTH TRUST

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

MONICA EISENSTECKEN, et al., Case No. 2:20-cv

Defendants.

11

|
|
Plaintiffs, | PLAINTIFE’S N
\ LAW IN OPPO!
Vs. | TRPA DEFEND
| MOTION TO D
TAHOE REGIONAL PLANNING \ THIRD AMENI
AGENCY, et al., \
\ The Honorable T
|

Hearing Date: Oc



We also thank all non-Tahoe area attorneys who have put much time and effort into
averting the cell tower crisis (e.g., Robert J. Berg, Julian Gresser, Mark S. Pollock, and
Campanelli & Associates, P.C.).

Sincerely,

Steven Hart

The purpose of copyright law is “to Promote the Progress of Science and useful Arts” (U.S. Const. art. I, § 8, cl. 8). The House Committee on the
Judiciary explicitly listed “reproduction of a work in legislative or judicial proceedings or reports” as an example of a fair use (H.R. Rep. No. 94-1476, 65
(1976)). Introducing entire copyrighted works in official governmental proceedings is generally fair use (Sony Corp. of Am. v. Universal City Studios, Inc.,
464 U.S. 417, 449-50 (1984) (“the fact that the entire work is reproduced...does not have its ordinary effect of militating against a finding of fair use”);
Jartech, Inc. v. Clancy, 666 F.2d 403 (9th Cir. 1982) (holding that the city councils use of copyrighted material in the legal proceedings was not “the same
intrinsic use to which the copyright holders expected protection from unauthorized use”); Stern v. Does, 978 F. Supp. 2d 1031, 1044-49 (C.D. Cal. 2011)
(reproduction of copyrighted material for use in litigation or potential litigation is generally fair use, even if the material is copied in whole); Ty, Inc. v.
Publications Intern. Ltd., 292 F.3d 512 (7th Cir. 2002) (reproducing copyrighted works for litigation is an example of the fair use doctrine); Healthcare
Advocates, Inc. v. Harding, Earley, Follmer & Frailey, 497 F.Supp. 2d 627, 638 (E.D. Pa. 2007) (holding that law firm's copying of an entire set of copyrighted
web pages was justified where the web pages were relevant evidence in litigation); Hollander v. Steinberg, 419 Fed. Appx. 44 (2d Cir. 2011) (affirming
dismissal of a copyright case by an attorney, where opposing counsel in an earlier civil action had appended that attorney’s blog entries to a motion);
Religious Tech. v. Wollersheim, 971 F.2d 364 (9th Cir. 1992) (holding that providing copies of the plaintiff’s copyrighted documents to the defendant’s
expert witness was fair use); Porter v. United States, 473 F. 2d 1329 (5th Cir. 1973) (rejecting a claim by the widow of Lee Harvey Oswald that she was
entitled to compensation because the publication of Oswald’s writings in the Warren Commission Report diminished the value of the copyright in those
works); Kulik Photography v. Cochran, 975 F. Supp. 812 (E.D. Va. 1997) (dismissing on jurisdictional grounds of a copyright infringement suit brought by
the author of a photograph that was used without permission in the O.]. Simpson murder trial); Levingston v. Earle, No. 3:2012cv08165 (D. Ariz. 2014)
(holding that appending a full copy of an author’s book to a pleading, in a harassment proceeding against that author, was fair use); Grundberg v. the
Upjohn Co., 140 F.R.D. 459 (D. Utah 1991) (rejecting the defendant’s attempt to register a copyright in its document production in order to restrict the
plaintiff’s use and public dissemination of those documents); Shell v. City of Radford, 351 F.Supp.2d 510 (W.D. Va. 2005) (dismissing a copyright
infringement suit by a photographer whose photographs were copied and used by detectives investigating the murder of the photographer’s assistant);
Denison v. Larkin, 64 F. Supp. 3d 1127 (N.D. III. 2014) (dismissing with prejudice Plaintiff attorney's suit against defendants for using portions of her
copyrighted Blog as evidence against her in an attorney disciplinary proceeding); Carpenter v. Superior Court (Yamaha Motor Corp., USA), 141 Cal. App.4th
249 (2006) (holding the plaintiff in a personal injury action could gain access to certain standardized neurological tests over an objection that the tests
were protected by, inter alia, copyright law)).
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EUGENE FISHER
Attorney At Law
201 Ocean Avenue
Suite 301-B
Santa Monica, California 90402
Off: (310) ul-z»m Fax: (310) 395-5733

July 6, 2018

Planning Commission Secretary, Amanda Nolan'’
1052 Tata Lane
South Lake Tahoe, CA 96150

Dear Planning Commission Secretarys

I have received your Notice of a Public Hearing on Judy 12,
2018 and am responding in writing because I will be unable
to appear to contest the permit to allow a wireless
telecommunications facility located less than 300 feet
from my Town & Country Shopping Center property.

I had the same situation come up in Sherman Oaks, California
where I also own a commercial building and the protests were
so enormous that the permit use was defeated.

The reasons were as follows:

The radiation from the wireless telecommunication will
cause a health problem to all persons within its radius.

It will effect my tenants, especially the restaurants.
on the property, whose customers to not to be exposed
to the radiation.

The telecommunications company may. argue that it will
have a cover hiding the dangerous condition but this
is only a red herring and does not help.

The wireless telecommunication has a duty to explore
other areas in South Lake Tahoe which are plentiful to
put up its wireless telecommunications facility which
will not be close enough to harm people. I bet it
never presented any alternate locations to you.

I pay my taxes to the City of South Lake Tahoe and I

would like to think it has my interests at heart as

well as other people in the immmediate area to be free
2 of radiation danger.

Very truly yours,

g‘/'?(/*w_,_/‘\-j;’kg/l//\/
EUGENE FISHER ;
Owner of Town & Country Shopping Center



FILED

NOT FOR PUBLICATION
MAR 30 2020
UNITED STATES COURT OF APPEALS MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT
GREGORY GARMONG, No. 18-16824
Plaintiff-Appellant, D.C. No.
3:17-cv-00444-RCJ-WGC
V.
TAHOE REGIONAL PLANNING MEMORANDUM"

AGENCY; et al.,
Defendants-Appellees,
and

TIM CARLSON; E. CLEMENT SHUTE,
Jr.,

Defendants.

Appeal from the United States District Court
for the District of Nevada
Robert Clive Jones, District Judge, Presiding

Submitted March 26, 2020
Las Vegas, Nevada

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

ok

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).



Before: W. FLETCHER, BYBEE, and WATFORD, Circuit Judges.

Plaintiff Gregory Garmong filed this action in district court, challenging a
decision by the defendant Tahoe Regional Planning Agency (“TRPA”) to issue a
permit allowing a cell tower to be built in a mostly undeveloped area under the
agency’s purview. The district court dismissed Garmong’s complaint due to his
failure to establish Article III standing to bring his claims, but granted him leave to
amend. Garmong filed a first amended complaint, which the district court again
dismissed for lack of Article III standing. The district court dismissed with
prejudice and ordered the case closed. Garmong urges that this was error, on both
substantive and procedural grounds. We have jurisdiction under 28 U.S.C. § 1291,
and we reverse.

1. We review de novo a district court’s conclusion that a plaintiff lacks
Article I standing. Braunstein v. Ariz. Dep’t of Transp., 683 F.3d 1177, 1184
(9th Cir. 2012). To satisfy Article III standing, a plaintiff must first show an injury
in fact that is (a) concrete and particularized and (b) actual or imminent. Bernhardt
v. County of Los Angeles, 279 F.3d 862, 868 (9th Cir. 2002) (citing Friends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180 (2000)).
Plaintiffs alleging a statutory violation must still establish a concrete injury.

Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1549 (2016).



Garmong’s first amended complaint was in part based on alleged procedural
violations committed by the TRPA. Environmental plaintiffs like Garmong can
establish an mjury in fact “by showing a connection to the area of concern
sufficient to make credible the contention that the person’s future life will be less
enjoyable . . . if the area in question remains or becomes environmentally
degraded.” Ecological Rights Found. v. Pac. Lumber Co., 230 F.3d 1141, 1149
(9th Cir. 2000). Garmong alleged that in the past he has used the area around the
cell tower for personal fitness, recreation, and nature-study, and that he plans to
continue doing so in the future. He further alleged that the cell tower will
“interrupt the view path for one of [his] primary locations to enjoy Lake Tahoe
vistas in peaceful contemplation.” The TRPA’s own documents support the
plausibility of this allegation.

Having satisfied the injury requirement, Garmong must also show that his
injury is fairly traceable to the challenged conduct of the TRPA and that it is likely
his injury will be redressed by a favorable decision of a court. Bernhardt, 279
F.3d at 868—69. However, “[w]here, as here, claims rest on a procedural injury, the
causation and redressability requirements are relaxed.” Ctr. for Biological
Diversity v. Mattis, 868 F.3d 803, 817 (9th Cir. 2017) (internal quotation marks

omitted). Garmong has cleared these low barriers. He alleges that the TRPA has



failed to consider its own regulations, and asks that a court prohibit the permit from
being “legally . . . maintained.” Accordingly, we hold that Garmong alleged facts
sufficient to establish Article III standing.

Our inquiry does not end there. We must also ask whether a statute confers
standing on Garmong to bring his claims. Cetacean Cmty. v. Bush, 386 F.3d 1169,
1175 (9th Cir. 2004). The TRPA Compact, by which the agency is governed,
allows “[a]ny aggrieved person [to] file an action in an appropriate court of the
States of California or Nevada or of the United States alleging noncompliance with
the provisions of [the] compact or with an ordinance or regulation of the agency.”
An “aggrieved person” includes anyone who appeared in person before the agency
at an appropriate administrative hearing to object to the action being challenged.
Garmong attended the public hearing on the cell tower proposal and gave public
comment, as well as appealed the resultant decision to the TRPA Board of
Directors, which unanimously denied the appeal. Accordingly, we hold that
Garmong had statutory standing to bring his claim.

2. Garmong’s amended complaint alleged thirty-four claims for relief.
When the district court dismissed Garmong’s amended complaint for lack of
Article III standing, it did so without conducting a claim-by-claim analysis. This

was error. See Davis v. Fed. Election Comm’n, 554 U.S. 724, 734 (2008)



(“Standing 1s not dispensed in gross.” (internal quotation marks omitted)); Allen v.
Wright, 468 U.S. 737, 752 (1984) (“[ T]he standing inquiry requires careful judicial
examination of a complaint’s allegations to ascertain whether the particular
plaintiff is entitled to an adjudication of the particular claims asserted.”), abrogated
on other grounds by Lexmark Int’l, Inc. v. Static Control Components, Inc., 572
U.S. 118 (2014). Upon remand, the district court need not repeat its standing
analysis for claims that rely on the same underlying injury, but should analyze
whether Garmong has standing for each category of claims asserted in his amended
complaint. See Valley Outdoor, Inc. v. City of Riverside, 446 F.3d 948, 95253
(9th Cir. 2006) (analyzing categories of claims on a claim-by-claim basis).

3. In a hearing prior to its dismissal of Garmong’s complaint for the second
and final time, the district court assured Garmong that it would grant him leave to
further amend his complaint. However, it entered its dismissal without waiting for
an amended complaint. This was an abuse of discretion. See Lopez v. Smith, 203
F.3d 1122, 1130 (9th Cir. 2000) (en banc). Federal Rule of Civil Procedure
15(a)(2) provides that courts “should freely give leave when justice so requires.”
More important, the district court reneged on an explicit assurance without
explanation. In similar situations we have previously granted relief. See, e.g.,

United States v. Buchanan, 59 F.3d 914, 918 (9th Cir. 1995) (“Litigants need to be



able to trust the oral pronouncements of district court judges.”). Accordingly, upon
remand, the district court should give Garmong the option of further amending his
complaint.

4. Finally, Garmong appeals the district court’s denial of his motion for a
preliminary injunction. The district court did not conduct a standalone analysis for
the preliminary injunction; rather, it relied on its reasoning from an earlier decision
denying a temporary restraining order requested by Garmong. Furthermore, the
district court denied Garmong’s motion for a preliminary injunction in the same
sentence that it concluded that he lacked standing, making it difficult to determine
the extent to which its standing determination factored into the denial. We
therefore vacate the district court’s denial and instruct the district court to conduct
an appropriate analysis of the request for a preliminary injunction.

REVERSED and REMANDED. Costs are taxed against the defendants.

See FED. R. APp. P. 39(a)(3).
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STATEMENT OF FACTS
On or about May 3, 2018 the City received a special use and design review application, File
#18-058 for a cell facility to be located adjacent to 3764 Woodbine Road. Also at about this
time the City received approximately twenty three (23) other special use applications. Two of
the other twenty three towers were proposed to be located at 969 Bigler Ave., File #18-055 and
at 3565 Needle Peak Road, File #18-057.
On or about June 21, 2018, the City Planning Commission was scheduled to hold a hearing of
the cell facility #18-055 proposed for 969 Bigler Ave., South Lake Tahoe, California, Prior
to the hearing L. Mark Bissonnette submitted a letter and supporting documentation to the
Planning Commission opposing the installation of the cell facility #18-055. A copy of this
letter is attached hereto as Exhibit No. 1.
On June 21, 2018, Courtney Weiche wrote “Thank You for your comment. A copy will be
provided to the Commission at today’s Hearing. In light of the issues you have raised, staff will
recommend the Special Use Permit application, adjacent to 969 Bigler Avenue, be continued
to further investigate your concerns. Any future consideration for a proposal at this site will
require the same noticing.” A copy of this e-mail is attached hereto contained in Exhibit 2.
Appellant is informed and believes that the application for this permit has been withdrawn.
The proposed cell facilities at 3764 Woodbine Road would be located twenty (27) feet from the
living room window of Larry and Donna Reid, who reside at 3764 Woodbine Road.
Larry and Donna Reid are long time South Lake Tahoe residents and have resided at 3764
Woodbine Road for over twenty 25 years. Larry, who is eighty four years old is a retired
airplane mechanic for United Airlines. Donna, who is eighty one years old, is also retired and
is active in the local community through the Tahoe Art League. See, Letter of Larry & Donna
Reid, attached hereto as Exhibit 3.
On or about August 9, 2018, the Planning Commission approved the Special Use Permit #18-
058.

Prior to the August 9, 2018, Planning Commission meeting Mr. Bissonnette submitted a letter

Hearing Brief
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and supporting documentation to the Planning Commission opposing the installation of the cell
facility. A copy of Mr. Bissonnette’s August 9, 2018, letter to the Planning Commission is
attached hereto as Exhibit 4 (without duplicate attachment).

At the August 9, 2018, Plaining Commission meeting “Commissioner Ongoy noted that this
letter is the second received by this attorney and asked whether staff has responded yet, John
Hitchcook, Planning Manger, resf  led that we had not. Commissioner Ongoy requested that
staff respond and to clarify whether this is a “cell tower” and whether the date [sic][data] he
provided can be applied to the projects. Mark Lobaugh, Epic Wireless, agreed that the letter
referenced cell towers, and this equipment does not classify as a tower. Commissioner Ongoy
requested [staff] to explain that to the attorney. John Hitchcock noted that City staff would
respond and include the City Attorney in the response.” See, Planning Commission Minutes,
attached as Exhibit 6 to the Report to the City Council “Appeal of the Planning Commission
decision to approve a Special Use and Design Review Application (File #18-058 for Verizon
Wireless Telecommunication Facility (Published 11/30/2018).”

On or about August 27, 2018, L. Mark Bissonnette, owner of 3740 Woodbine Road filed an
appeal with the City Clerk. A copy of the Appeal is attached hereto as Exhibit 5.

On October 2, 2018, Mr. Bissonnette, wrote Mr. Hitchcock, regarding Special Use Permit #18-
058, stating “Ms. Weiche had indicated that I could expect a written explanation of the
Commission’s decision on this matter. I would appreciate receiving such an explanation.” A
copy of this e-mail is attached hereto contained in Exhibit 6.

On November 9, 2018, Mr. Bissonnette, e-mailed Mr. Hitchcock stating “Thank you for your
assistance in this matter. I would like to submit written material to the Council prior to the
hearing on this matter. Please advise of the appropriate manner of submitting such
information.” A copy of this e-mail is attached hereto contained in Exhibit 6.

On November 27, 2018, Mr. Bissonnette again e-mailed Mr. Hitchcock: “Please advise as to
whether this matter was continued to December 11, 2018.” A copy of this e-mail is attached
hereto contained in Exhibit 6.

On November 27, 2018, Mr. Hitchcock e-mailed Mr. Bissonnette stating “Yes, it is scheduled

Hearing Brief
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10.

11.

12.

13.

14

15.

for Dec. 11 Council agenda.” A copy of this e-mail is attached hereto contained in Exhibit 6.
To date Mr. Bissonnette has not received any response or explanation from Mr. Hitchcock or
staff regarding the Commissions August 9, 2018 approval or the content of his August 9,2018
letter.
On December 6, 2018, Mr. Bissonnette obtain a copy of the Report to the City Council “Appeal
of the Planning Commission decision to approve a Special Use and Design Review Application
(File #18-058) for Verizon Wireless Telecommunication Facility (Published 11/30/2018)”
herein after referred to as the “Report.” The Report was obtained from the City Counsel
Website when it was made available on that date.
At no time between November 30, 2018 and December 6, 2018 was a copy of the Report
forwarded to Mr. Bissonnette.
The Report states that “the proposed project includes the installation of telecommunications
equipment within existing public right of way and on an existing wood utility Pole ... adjacent
to 3764 Woodbine Road ... The poll is currently 377" tall. With the proposed 7' wood pole top
extension ... and the 4' cantenna extension, the pole would reach approximately 50" in height.”
Report, p. 2. The Report continues that “the associated cabinet (height: 61," width 24", deep:
30") is proposed adjacent to the pole with two bollards (3'6"tall and 4" in diameter).” Report,
p- 2.
The Reportg ontoan “Issues and Discussion” section. This section will be addressed herein
below, under Points and Authorities, issues shall be addressed in the same order as they are
addressed in the Report.
Mr. Bissonnette is not alone in opposing the approval of the proposed project. Other local
property owners also oppose this instant application. See letter From Donna and Larry Reid,
attached hereto as Exhibit 3, and the Letter of Jay and Rachel Becker, attached hereto as Exhibit
7.

POINTS AND AUTHORITIES
The Report states:

“Review of wireless facilities is governed by Federal Telecommunications Act of 1986, which
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preempts significant review elements from local governments for the installation of wireless
communication facilities. The Act preserves local governmen ning authority as it relates to
location and siting, but include three key protections for wireless providers: 1) local ordinances
may not “unreasonably” discriminate among providers of functionally equivalent services; 2)
local government may not impose a blanket prohibition against the placement of
telecommunication towers; 3) local ordinances may not impose more stringent “environmental
effects” limits on radio frequency emission than those adopted by the Federal Commission.”
Report, p. 2.
None of this language cited by the Report has any application in the present matter. Appellant merely
requests that the city deny the instant application #18-058. Denying the instant application: 1) wound
not “discriminate among carriers” as there is only one carrier involved ; 2) it would not “impose a
blanket prohibition’ as appellant only request the denial of the instant application, and 3) it would not

299

“impose more stringent ‘environmental effects’” as appellant makes no arguments based on
“environmental effects.”
The Report continues that: “Proposed wireless facilities can be denied by local government only

4

when a denial is ‘...in writing and supported by substantial evidence and a written record’ and
supportive findings are not in violation of the Telecommunication Act. A review of case law indicates
that substantial evidence can include adverse scenic or visual impacts that cannot be mitigated, potential
impacts to cultural or historical resource ...” Report, p. 3. No cites to actual cases are provided by the
report.

Mr. Bissonnette’s August 27, 2018, appeal states four basis for the appeal 1) Aesthetics, 2) Loss
of Property Value, 3) the Need for the Project and 4) The Approval of the Tower Violates the Principle
of Equal Justice. The Report responded to each of appellant’s reasons for appeal (verbatim):

1. Aesthetics

Appellant argued in his appeal that “The placement of the proposed tower on Woodbine Road

is not in keeping with the aesthetics of this neighborhood. This is a meadow area with conservancy lots

adjacent to the proposed location and the proposed tower would detract from the natural beauty of the

area. Moreover, the proposed tower is within cite of untold thousands of visitors to Tahoe who travel

I" ring Brief
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on Pioneer Trail just above the proposed installation site.”

The Report responds: “The Planning Commission considered the aesthetics impacts in the
review and permitting of the project. Permit conditions require all equipment to be painted and
approved earth-toned colors to visually blend with the surrounding environment. ... The pole mounted
equipment will be painted a dark brown earth tone color to match existing utility pole and the ground
based battery cabinet will be painted the City standard “Midnight Green.” A diagram of the proposed
tower, contained in Attachment 5 to the Report and attached hereto as Exhibit 8, reveals the proposed
project to be an 11 foot wood and metal tampon shaped antenna. This tampon shaped antenna is to be
perched upon a 37 foot, seven inch (37'7") pole. Attached hereto is a photograph of the pole in
question so the Council may ponder the aesthetics of an eleven foot tall, brown, wood and metal tampon
shaped antenna silhouetted against the blue Tahoe sky. See, Exhibit 13 attached hereto. Regarding the
accompanying “Midnight Green” 5'1' x 2'6" x 2' box that is to be placed within 27 feet of the Reid’s
living room window, this type of installation has been referred to as “particularly egregious.” See,
“Impact of Communication Towers and Equipment on Nearby Property Values” prepared by Burgoyne
Appraisal Company, March 7, 2017, Sec. V.A., a copy of which is attached hereto as Exhibit 9.
Regarding aesthetics the Report also notes “Due to distance from the nearest scenic corridor,
approximately 250 feet from Pioneer Trail, and use of existing pole, the cell facility will be minimally,
if at all, visible to travelers along the Pioneer Trail.” This argument strains credulity. Firstly, a
measuring tape reveals that the pole is approximately 231 feet from Pioneer Trail. Secondly, we are
discussing an 11 foot tall wood and metal tampon shaped antenna less than a football field (77 yards)
away from the roadway. The antenna will obviously be visible from Pioneer Trail and its thousands
and thousands of travelers.

As noted above the Report states that an application may be denied by a written statement citing
substantial evidence and ' * substantial evidence can include “adverse scenic or visual impacts that
cannot be mitigated ...” Report, p. 3. The visual impact of this 11 foot tall tampon shaped antenna
perched atop a thirty seven foot seven inch (37'7") tall pole, cannot be mitigated by paint. Similarly,
another diagram contained in Attachment 5 to the Report, and attached hereto as Exhibit 10, shows

before and after images of the pole regarding this proposed project. Mr. Bissonnette submits to the
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judgment of the Council the “adverse scenic or visual impact” of the proposed project « ¢ |
by this diagram. Considering the foregoing this Council can and should deny the instant application
based on aesthetic grounds.
2. Lc~~ ~“ Property Value
Appellant argued in the appeal that:
“Multiple studies, including but not limited to the Bond Hue - Proximate Impact Study of 2004,
the Bond and Wang - Transaction Based Market Study and the Bond and Beamish - Opinion
Study, have found that the close proximity of cell towers lowers property values by 15% to
20%. Licensed Real Estate Broker Lawrence Oxman has stated “As a licensed real estate broker
with over 30 years of experience, it is my professional opinion that the installation of a Cellular
Tower can significantly reduce the value of neighboring residential properties.” See Campanelli
& Associates, P.C. website AntiCellTowerLawyers.com, questions and answers “Does the
installation of a Cell Tower reduce the values of nearby properties?
The Fifth Amendment to the United States Constitution declares in pertinent part that “No
person shall be held to answer for a capital crime...unless on a presentment or indictment of a

Grand Jury... Nor " 'l private property be taken for publi 3, without just ~~npensation”

(emphasis provided). Devaluing my property value without just compensation for the

diminished property value amounts to an unconstitutional taking in violation of the Fifth

Amendment.
The Report responds: “The two Studies cited are between 14 and 16 years old (from 2002 and 2004)
and focus solely on the impact of traditional “macro” cellular towers and not micro cellular facilities,
as proposed. Technological demands and advancements have vastly increased since the early 2000's.
The expectation for higher broad ban and wireless telecommunication speeds, in combination with
advancements in wireless infrastructure, may deem these studies less relevant today.” Reportp. 4. This
statement is demonstrably untrue. Firstly, many modern studies continue to find that cell phone towers
and antennas, including so called “micro cellular facilities” adversely effect property value. A visit to

the National Association of Realtors website www.nar.realtor.com alone references many modern

articles and studies, all standing for the proposition that cell facilities of all types adversely affect
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nearby residential property values. Simply search this site for cell towers and click on references and

you will be provided with links to the following information, articles and studies among others:

“Property Values, Desirability and Cell Towers” (emfza, July 2018). Finding among other
things that: “The results revealed that proximity to cell phone towers negatively affects house
values, decreasing as the distance from the tower increases”; “A survey conducted in June 2014
by the National Institute for Science, Law and Public Policy (NISLAPP) in Washington, D.C.
‘Neighborhood Towers and Antennas-Do They Impact a Property’s Desirability?” shows home
buyers and renters are less interested in properties located near cell towers and antennas, as well
as properties where a cell tower or group of antennas are placed on top of or attached to a
building”; of 1000 survey respondents “94% said a nearby cell tower or group of antennas
would negatively impact interest in a property or price they would be willing to pay for it”;
“T9% said under no circumstances would they ever purchase or rent a property within a few
blocks of a cell tower or antennas.” A copy of this article is attached hereto as Exhibit 11.
“The Cost of Convenience: Estimating the Impact of Communication Antennas on Residential
Property Values, Stephen L. Locke and Glenn C. Blomquist. ¥ ~nd g~ ¥~~~~—"cs, February
2016. Finding, among other things, that the “best estimate of the impact is that a property with
a visible antenna located 1000 feet away sells for 1.82% ... less than a similar property located
4,500 feet away.” A copy of this article is attached hereto as Exhibit 12,

“Impact of Communication Towers and Equipment on Nearby Property Values” prepared by
Burgoyne Appraisal Company, March 7, 2017, finding among other things that: “as a general
matter, visible utility structures do adversely affect property values”; “The impact will generally
be related to the size of the facility, the characteristics of the facility, its location(including
proximity), and visibility”’; “studies uniformly indicate that there is a significant impact on
residential property values from installation of cell phone towers. Not surprisingly, the studies
that show little or no impact are universally commissioned by and paid for by the
telecommunications industry”; “As to ‘small cell’ .... small cell and DAS installations are often
directly within the line of site (midway up a 40 foot pole, for example) and even include ground

cabinets, which are particularly egregious. Even if the individual impact of small cell sis lesser
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than for larger towers (which is by no means a given), this may be offset or partially offset by

location, close proximity...” A copy of this report is attached hereto as Exhibit 9.
Considering the foregoing there is no reasonable doubt that the proximity of cell phone antennas and
towers adversely affect property values. Secondly, as demonstrated by the dates of the cited material
this statement is as true today as it was at the time of the previous studies cited to the Planning
Commission.

The Report goes on to state “Though there may be concerns a reduction in property values may
occur, objective research seems to indicate otherwise.” This statement is directly contradicted by the
Burgoyne Appraisal Company report stating “studies uniformly indicate that there is a significant
impact on residential property values from installation of cell phone towers. Not surprisingly, the
studies that show little or no impact are universally commissioned by and paid for by the
telecommunications industry.” Moreover, Appellant has now provided copies and cited this Counsel
and the Planning Commission to no less than five (5) articles, studies and reports all standing for the
proposition that cell phone towers and antennas adversely affect property values. Staff has failed to
provide even one cite or article to support the claim that nearby cell phone towers and antennas do not
adversely affect nearby property values. The weight of evidence before the Council on this issue is
completely one sided and overwhelming.

The Report completely fails to address appellant’s Fifth Amendment takings clause argument.
The Fifth Amendment to the United States Constitution and Article I, § 19 of the California
Constitution prohibit the taking of private property for public use without just compensation.
The takings clauses of the United States and California Constitutions protect not only tangible
property, but also intangible trade secret property rights protected by state law. (Ruckelshaus
v. Monsanto Co. (1984) 467 U.S. 986, 1003-1004; see City of Oakland v. Oakland Raiders
(1982) 32 Cal.3d 60, 67-68 ). Further, Horne vs. Department of Agriculture (2015) _ U.S.
__» 135 S.Ct. 2419, states that the Fifth Amendment requires that the Government pay just
compensation when it takes personal property, just as when it takes real property.

To obtain compensation, the property owner may bring an action for inverse

;ondemnation. (United States v. Clarke (1980) 445 U.S. 253, 257,) Inverse condemnation is an
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action to recover compensation for taking of prop..., by n ns other than condemnation
proceedings. In an inverse condemnation action, the property owner has the burden of alleging
and proving the owner's property right and its infringement. (Gilbert v. State of California
(1990) 218 Cal.App.3d 234, 249-250; People ex rel. Dept. Pub. Wks. v. Romano (1971) 18
Cal.App.3d 63, 72, fn. 4). As noted by the California Supreme Court in Kavanau v. Santa
Monica Rent Control Bd. (1997) 16 Cal.4th 761, 774, a government action may effect a taking
even if it leaves the owner some economically beneficial use of the property. Considering the
foregoing, granting the instant permit amounts to an unconstitutional taking under both the United

States and California Constitution and the application should be denied.

3. There is No Need for the Proposed Tower
Appellant argues that: “I question the need for the instant tower. [ am unsure what is the
purpose of the tower. Verison should be required to prove that there is a need for this tower in this

location.” The Report completely fails to address the argument as to why this tower is needed in this
location, 27 feet from the Reid’s living room, on this pole. Considering the discussion herein above
it is undeniable that the instant tower will disproportionately affect the value of the Reid’s home given
that it is only 27 feet from there living room and only 25 feet from their foundation. Certainly, there
must be a location that does not so disproportionately place the burden of this supposed public good
on select individual citizens of South Lake Tahoe.

On a related point, a review of the August 9, 2018, Planning Commission Minutes and the
Report, reveals an attempt to assert that appellant’s appeal is misguided because appellant is under the

mis-impression that the instant application is for a “tower” when the instant application is not for a

“tower.” A “tower” is defined as “a building or structure high in proportion to its lateral dimensions,
either isolate or forming part of a building.” Webster’s *~v Ur - '"abridgedI"" " nary, Barnes
& Noble Publishing Inc., (2003). The proposed structure, if this permit is approved, will be

approximately 48 feet seven inches (48'7") tall, freestanding and its lateral dimension will be less than
one foot, absent appendages. Therefore, the structure is high in proportion to its lateral dimensions
(approximately 4950 to 1) and is by any reasonable definition of the word a “tower.”

4, The Approval of -~ Tower Violates the Principle of Equal Treatment Under the Law
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The appeal argues:

“The commission has arbitrarily discriminated against appellant by treating different special use

applications differently, thereby denying appellant of equal treatment under the law as

guaranteed by the Fourteenth Amendment to the United States Constitution. For example the

Commission has not approved a permit for a tower at the intersection of Ski Run and Needle

Peak Road due to its visible to visitors traveling to Heavenly Ski Resort but the Commission

has approved the instant permit despite its being visible to all visitors to Lake Tahoe who travel

on Pioneer Trail. Moreover, the Commission has not subject all applications to the same
approval process choosing not to approve or deny all applications in open meeting but
influencing applicant to withdraw or change applications, thereby denying appellant of his due
process rights as guaranteed by the Fifth and Fourteenth Amendment to the United States

Constitution.”

Atthe August9, 2018, Commissioner Ongoy noted that Mr. Bissonnette’s August 9, 2018 letter
was the second letter received by the Commission from Mr. Bissonnette and asked whether staff had
responded. John Hitchcook, Planning Manager, responded that staff had not. Commissioner Ongoy
then requested that staff respond and clarify whether this is a “cell tower” and “whether the date
[sic][data] he provided can be applied to the projects.” Mark Lobaugh, from applicant Epic Wireless,
agreed that the letter referenced cell towers, and this equipment does not classify as a tower.
Commissioner Ongoy requested that be explain to Mr. Bissonnette. John Hitchcock noted that City
staff would respond and include the City Attorney in the response.” See, Planning Commission
Minutes, dated August 9, 2018, attached to the Report as Attachment 6. On October 2, 2018, Mr.
Bissonnette, wrote Mr. Hitchcock, regarding Special Use Permit #18-058, stating “Ms. Weiche had
indicated that I could expect a written explanation of the Commission’s decision on this matter. I
would appreciate receiving such an explanation.” To date Mr. Bissonnette has not received any
explanation from Mr. Hitchcock. Therefore, despite being requested to explain the Commission’s
decision by a Commissioner, despite being requested to explain the Commission’s decision by Mr.
Bissonnette and despite promising to explain the Commission’s decision, Mr. Hitchcock and staff failed

to ever provide such an explanation.
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The Report in this matter is states “(Published 11/30/208).” Therefore, staff and Mr. Hitchcock
had an explanation of the Commission’s decision in hand on November 30, 2018. Despite having a
written explanation in their possession on November 30, 2018, staff and Mr. Hitchcock failed to ever
forward that explanation to Mr. Bissonnette. Therefore, despite being requested to provide an
explanation to Mr. Bissonnette by a Commissioner, despite being requested to explain the
Commission’s decision by Mr. Bissonnette and despite promising to explain the Commission’s
decision, staff and Mr. Hitchcock failed to forward an explanation even when they had an explanation
in hand..

Appellant is curious why Mr. Hitchcock and staff did not forward the Report. Did Mr.
Hitchcock simply forget to forward an explanation or the Report to Mr. Bissonnette. This seems
unlikely since Mr. Hitchcock was in contact with Mr. Bissonnette on November 27, 2018, only three
(3) days before the Report was published. See e-mail of Mr. Hitchcock confirming that the Council
hearing was scheduled for December 11, 2018, contained in Exhibit 6 attached hereto. Appellant
wonders whether Mr. Hitchcock and remembered to forward a copy of the Report to the City Attorney.

Margaret Thatcher once said “Even a dog knows the difference between being kicked and being
tripped over.” In the present situation appellant can think of only one reason why staff and Mr.
Hitchcock would not forward any explanation to Mr. Bissonnette and why staff and Mr. Hitchcock did
not forward the Report to Mr. Bissonnette, despite being requested by Commission Ongoy to forward
an explanation, despite being requested by Mr. Bissonnette to forwarded an explanation and despite
having promised to do so. That reason is that staff and Mr. Hitchcock hoped that by not supplying any
explanation to Mr. Bissonnette, they could prejudice Mr. Bissonnette by deny him the ability to respond
to their explanation prior to hearing on the matter. This is malicious, arbitrary and capricious behavior,
that amounts to a clear violation of appellant’s due process rights. Mr. Hitchcock and staff would
impose a Kafkaesque process where appellant is not aware of the Commission’s reasoning for decision
appealed from prior to hearing on the appeal. In short Mr. Hitchcock and staff have attempted to
ambush appellant and ensure that he have insufficient opportunity to respond to the Report, in order
that they might railroad this application through this Council. This is malicious, arbitrary and

capricious behavior, that amounts to a clear violation of appellant’s due process rights.
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This type of conduct by Commission staff is inappropriate. ...e Commission and its  aff
should be concerned with having fair and open hearings in these matters where all sides have the
opportunity y to be heard and the Commission sits as a disinterested administrative judge of the parties
before it. In other words the Commission and its staff should not have a dog in this fight. Instead, the
Commission through its staff, appears to have a policy that it will only approve and not deny these
Verizon applications for small cell towers. Whenever, there is sufficient opposition to an application
that might result in a denial the Commission continues the matter or encourages the applicant to
withdraw the application.

As noted herein above, the instant application #18-058, is not the only one of these small cell

towers Mr. Bissonnette has objected to. The hearing on application #18-055 was held on June 21,

2018. Prior the hearing L. Mark Bissonnette submitted a letter and supporting documentation to the

Planning Commission opposing the installation of the cell facility #18-055. A copy of this letter is
attached hereto as Exhibit No. 1. In that letter Mr. Bissonnette raised three of the exact same three
objections, Aesthetics, Loss of Property Value and No Need for the Proposed Tower, as raised in his
August 9, 2018, letter regarding the instant application. Copies of these letters to the Commission are
attached hereto as 1 &4 respectively. In the matter of application #18-055, instead of approving or
denying the application, staff recommended the matter be continued. See, August 9,2018, e-mail from
Courtney Weiche to Mr. Bissonnette stating “Thank You for your comment. A copy will be provided
to the Commission at today’s Hearing. In light of the issues you have raised, staff will recommend the
Special Use Permit application, adjacent to 969 Bigler Avenue, be continued to further investigate your
concerns. Any future consideration for a proposal at this site will require the same noticing.” A copy
of this e-mail is contained in Exhibit 2 attached hereto. Mr. Bissonnette is informed and believes this
application has now been withdrawn. Similarly, regarding application #18-057, at 3565 Needle Peak
Road. The Report states that at the August 9, 2018 hearing on this matter the Planning Commission
“expressed concern ... because of possible aesthetic impacts” and “continued the proposed project to
future Planning Commission meeting... Subsequently, the applicant has withdrawn the application for

this particular location.” Report pp. 5-6. Both of these applications demonstrate the Planning

28 Il Commission and it’s staff’s policy of not denying any applications. Mr. Bissonnette is informed and

ief
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ieves that these actions of the Commission are motivated by Mr. Hitchcock and Commission staft’s
desire to push these applications through to approval with as little publicity as possible, because they
fear that denying applications will encourage other members of the public to oppose the installation of
these cell towers. A blanket policy of not denying any application violates appellant’s due process
rights and is a disservice to the public who are denied the benefits of a fair and open hearing on the
merits of these applications.

Approval of this application is arbitrary and capricious to the extent that the Commission based
its August 9, 2018, decision on an alleged distinction between the effect of macro v. micro cell towers.
As discussed herein all cell towers and antennas have an adverse effect on property values. Staff states
“there may be concerns a reduction in property value may occur, objective research seems to indicate
otherwise.” This statement appears to be disingenuous as the Burgoyne Appraisal Company, report
found “studies uniformly indicate that there is a significant impact on residential property values from
installation of cell phone towers. Not surprisingly, the studies that show little or no impact are
universally commissioned by and paid for by the telecommunications industry.” Exhibit 9. Moreover,
considering that the Report fails to site any of the alleged “objective research” appellant wonders
whether the Report intends to intentionally mislead this Council. Considering the foregoing, to the
extent that the Commission’s based it’s decision to approve this application because it was not a
“tower” that decision was incorrect because the proposed project is a “tower” by any reasonable
definition of that word and because “tower,” or not, this cellular phone facility will cause a decrease
in property values for nearby residential property. Also attempting to distinguish the proposed project
as not being a “tower” is arbitrary and caprisious and violates appellant’s due process right.

Approval of this application amounts to unequal treatment under the law. As noted herein
above this project disproportionately imposes a burden, decreased property values, on nearby
homeowner. Most specifically it imposes a burden on the Reid’s. Corn..__yn sense will inform this
Council that a48'7" tall tower with an 11 foot tall wood and metal tampon shaped antenna on top, along
with a 5'1" x 2'6' x2' metal box, 27 feet from the living room window of the Reid’s house will cause
a potential buyer to ask “what is that?” and adversely affect the desirability of the property. All of the

articles before the Council and the Commission confirm common sense that the proposed project will
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adversely effect nearby property values and the Reid’s property value most of all because of their
yximity. Therefore, even if the Commission and this Council have the ability to force the installation
this tower over the objections of appellant, the Becker’s and especially to the Reid’s, in justice and
fairness it should not do it. There is not reason this tower cannot be placed on another telephone pole
where its adverse visual effects would not be as great and where its adverse financial effects would not
be so disproportionately born by individual citizens of South Lake Tahoe, like the Reids.
CONCLUSION
The City Council should overrule the Planning Commission and deny the instant application
because: 1) the proposed project causes an undue adverse visual impact; 2) the proposed project would
constitute an unlawful taking; 3) the proposed project does not need to be placed on this pole, and; 4)
the approval and hearing process has been unfair and prejudicial to appellant.

Dated: December 10, 2018 LA (E

By
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L. MARK BISSONNETTE

SWISS CHALET VILLAGE
L. MARK BISSONNETTE J.D., M.A. 2520 LAKE TAHOE BLVD, SUITE 2
imB@plszonnettelow.com SOUTH LAKE TAHOE. CALIFORNIA 96150
TELEPHONE (530) 544-5092
FACSIMILE (530) 544-5095

City of South Lake Tahoe Planning Commission Via E-mail (anolan@cityofslt.us)
Attn: Amanda Nolan

1052 Tata Lane

South Lake Tahoe, California 96150

June 21, 2018
Re: Verison Special Use Permit Application to Allow Installation of Small Cell Towers
Dear Commission Members,

My name is L. Mark Bissonnette, I am a local attorney and I am writing
representing the interests of my wife Darcie Park-Bissonnette, owner of 968 Bigler Ave., where
we both live. One of the proposed towers is to be placed directly in front of Mrs. Bissonnette's
property on the other side of the street 969 Bigler Ave. Mrs. Bissonnette opposes the installation
of the proposed tower and towers for all of the following four (4) reasons:

1. Aesthetics

As noted in the attached letter of Charlie Vance, the Al Tahoe neighborhood has an “Old
Tahoe Feel.” A copy of Mr. Vance’s June 20, 2018 letter is attached hereto as Exhibit 1. The
placement of the proposed tower is not in keeping with the aesthetics of this neighborhood.

2. Lo of Prem~t Vg™

Multiple studies, including but not limited to the Bond Hue - Proximate Impact Study of
2004, the Bond and Wang - Transaction Based Market Study and the Bond and Beamish -
Opinion Study, have found that the close proximity of cell towers lowers property values by 15%
to 20%. Licensed Real Estate Broker Lawrence Oxman has stated “As a licensed real estate
broker with over 30 years of experience, it is my professional opinion that the installation of a
Cellular Tower can significantly reduce the value of neighboring residential properties.” See
Campanelli & Associates, . .C. website AntiCellTowerLawyers.com, questions and answers
“Does the installation of a Cell Tower reduce the valuesof 1 Yy properties?”

The Fifth Amendment to the United States Constitution declares in pertinent part that
*“No person shall be held to answer for a capital crime...unless on a presentment or indictment of
a Grand Jury... Nor shall private property be taken for public use. without just compensation”
(emphasis provided). Devaluing Mrs. Bissonnette’s property value without just compensation



City of South Lake Tahoe Planning Commission
June 21,2018

Page 2

for the diminished property value amounts to an unconstitutional taking in violation of the Fifth
Amendment.

3. Thereisn~*edfc *~ ~ 3~~~z Twer or Towers

Mrs. Bissonnette has Verison service and has no problems with service in her

neighborhood. In short there are no significant gaps in service and the tower or towers are
unnecessary.

4. Safety

No less than 4 trees within 100 feet of the proposed tower at 969 Bigler Ave., have been
struck by lightning, many repeatedly. Last year a large pine across the street from Mrs.
Bissonnette was struck by lightning sending a 60 foot long limb crashing into the power lines
below. Mrs. Bissonnette i s that this tower will act as a lightning rode endangering anyone
nearby.

Conclusion

The city has the power to deny the instant application. Please see April 24, 2018 letter to
EMF Network from Best, Best & Kreiger, attached hereto as Exhibit 2. For all of the reasons
stated herein, Mrs. Bissonnette request that the city deny the instant application of Verison to
install the proposed cell tower at 969 Bigler Ave., South Lake Tahoe, California.

Kindest Regards

—_—
L. Mark Bissonnette

cc: Client
Enclosure(s)(as stated)



June 20, 2018
To: City of South Lake Tahoe Planning Commission
From: Charlie Vance, 969 Bigler Ave. South Lake Tahoe

RE: Proposed Verizon Cell Tower adjacent to 969 Bigler

Commission:

| am writing to express my family’s protest to the proposed cell tower to be placed in front of our
property at 969 Bigler Ave. The Vance Family has owned this property since 1940 and have
worked hard to maintain the property in its | ical condi . for those 78 years.

We feel strongly that the placement of this tower adds to the destruction of our cherished “old
Tahoe” feel, and greatly diminishes the historical nature of this Al Tahoe neighborhood in
general. v

There are much more appropriate sites close to Highway 50 in commercial or school areas that
wont take away from the classic, authentic surroundings that the residents of Al Tahoe have
long tried to preserve.

Please consider relocating the project to a more consistent location.

Help us preserve historic Al Tahoe for future generations.

Thank you,
Charlie Vance and the Vance Family

969 Bigler Ave.
South Lake Tahoe, CA
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April 24, 2018

Ms. Sandi Maurer
Director

EMF Safety Network
EMFsafe@sonic.net

Re:  Local Authority Over Wireless Facilities in Public Rights-of-Way

Dear Ms. Maurer:

You have asked for a general summary regarding the scope of authority of a California
municipality to deny applications for placement of wireless communications facilities in public
rights-of-way which can be presented to the City of Sebastopol on behalf of the EMF Safety
Network. To understand the scope of municipal authority to deny such applications, it is
necessary to take into account the legal limitations on such authority, which are also outlined in
this letter. In preparing this s____nary, we examined state and federal law but we did not review
the City of Sebastopol’s municipal code or any wireless communications facility applications
which may be pending before the City. Thus, we note that the City of Sebastopol’s code may
contain further requirc  nts and restrictions regarding the city’s authority over public rights-of-
way notaddr dinthisr 0. In addition, the facts and circumstances related to individual
wireless applications would also impact this analysis as applied to individual applications.
Finally, we note that this is an area where laws are somewhat uncertain and subject to potential
change in pending court cases, as well as through pending federal proceedings.

1) Telephone Companies Have State Franchise Rights to Use Public Rights-of-Way.

Under California law, telephone companies have state franchise rights to use public
rights-of-way pursuant to Pub. Util. Code Section 7901 (“Section 7901”"). Section 7901 has long
1 ninterpreted as a statutory grant of a franchise to telephone companies to use and place
‘ e nelines” in public rights-of-way, and “to erect poles, posts, piers, or abutments for
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rights-of-way, T-Mobile West LLC v. City and County of San Francisco,
ilifornia Supreme Court. Further, the FCC is considering several pending
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questions, let me know.

Sincerely,

bt

(X5

Gail A. Karish
BEST BEST & KRIEGER LLP
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South Lake Tahoe, CA 96150

(530) 544-5092

(530) 544-5095 Fax

The information in this email is ~~nfidential and may be protected by the attorney’s work product doctrine or the
attorney/client privilege. It is in 1ded solely for the add/  iee(s). Access to anyone else is unauthorized. If this message
has been sent to you in error, p  1se do not review, disseminate or  py it. Please reply to the sender that you have
received the message in error, : 1 then delete it. Thank you for your cooperation.
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Larry & Donna Reid
3764 Woodbine Road
South Lake Tahoe, CA 96150

South Lake Tahoe City Counsel
1902 Airport Road
South Lake Tahoe, CA 96150

Re: Verizon Application #18058, 3764 Woodbine Road
Dear South Lake Tahoe City Council,

We are Larry and Donna Reid. We are long time South Lake Tahoe residents and have
resided at 3764 Woodbine Road for over twenty 25 years. Larry, is eighty four years old is a
retired airplane mechanic for United Airlines. Donna, is eighty one years old, and is also retired.
Donna is active in the local community through the Tahoe Art League. We have recently
become aware of the City Planning Commissions approval of a cell phone facility no the
telephone pole that is directly in front of our house 27 feet from our Livingroom window and
only 25 feet from our foundation. We object to the installation of this cell phone facility on three
grounds: 1) the proposed facility is ugly and not in keeping with the aesthetics of the area; 2) the
proposed facility will adversely affect our property value and constitutes an unlawful taking and,
3) approval of the propose tower will place an unjust and di. . Jportional burden on us as the
proximity of the proposed project to our residence will more negatively effect our property value
than any other persons. If we need better cell phone coverage, it does not have to be done so
specifically at our ex; se. We ask the City Counsel to please stop this injustice from being
done to us and deny the application for this cellular facility.

Sincerely,

Larry /& Donna Reid
e L(z_//(m/m/d\/
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City of South Lake .«hoe Planning . .___ _ssion
August 9, 2018
Page 2

3. There is no Need for the Proposed Tov  or Towers

[ question the need for the instant tower. I am unsure what is the purpose of the tower. |
urge the Committee to require Verison to prove that tt 2 is a need for this tower in this location.

Conclusion
The city has the power to deny the instant application. Please see April 24, 2018 letter to
EMF Network from Best, Best & Kreiger, attached hereto as Exhibit 1. For all of the reasons
stated herein, I request that the city deny the instant application of Verison to install the proposed
cell tower on Woodbine Road, South Lake Tahoe, California.

Kindest Re

L. Mark Bissonnette

Enclosure(s)(as stated)









City of South Lake Tahoe Planning Commission
August 27,2018
Page 2

3. There is No Need for the Proposec ™-wer

[ question the need for the instant tower. Iam unsure what is the purpose of the tower.
Verison should be required to prove that there is a need for this tower in this location.

4, The Approval of “*~ Tower Violates t*~ ™rinciy '~ f Equal Treatment ™" er the Law

The commission has arbitrarily discriminated against appellant by treating different
special use applications differently, thereby denying appellant of equal treatment under the law as
guaranteed by the Fourteenth Amendment to the United States Constitution. For example the
Commission has not approved a permit for a tower at the intersection of Ski Run and Needle
Peak Road due to its visible to visitors traveling to Heavenly Ski Resort but the Commission has
approved the instant permit despite its being visible to all visitors to Lake Tahoe who travel on
Pioneer Trail. Moreover, the Commission has not subject all applications to the same approval
process choosing not to approve or deny all applications in open meeting but influencing
applicant to withdraw or change applications, thereby denying appellant of his due process rights
as guaranteed by the Fifth and Fourteenth Amendment to the United States Constitution.

Conclusion

The city should reverse its approval of Special Use Permit #1 8-058 for a small cell tower
at 3674 Woodbine Road and deny said Special Use Permit #18-058.







Qelt.

To:

John Hitchcock [jhitchcock@cityofslt.us)
Tuesday, November 27, 2018 3:52 PM
L. Mark Bissonnette

Subject: Re: Special Use Permit #18-058 Appeal

Yes, it scheduled for the Dec. 11 Council agenda.

Regards,

John Hitchcock

Sent from my iPhone

On Nov 27, 2018, at 3:25 PM, L. Mark Bissonnette <imb@bissoni ** 'iw.com> wrote:

Dear Mr. Hitchcock,

Please advise as to whether this matter was continued to December 11, 2018.

Kindest regards,

L. Mark Bissonnette

From: John Hitchcock [mailto:jhitchcock@cityofsit.us]
Sent: Friday, November 09, 2018 9:23 /

To: L. Mark Bissonnette

Subject: Re: Special Use Permit #18-058 Appeal

Please forward your information to Sue Blackenship, Assistant City Clerk. Her email is
sblankenship@cityofsit.us.

Regards,

John Hitchcock

Sent from my iPhone
On Nov 9, 2018, at 8:38 AM, L. Mark Bissonnette <Imb@bissonnettelaw.com> wrote:
Dear Mr. Hitchcock,

Thank you for your assistance in this matter. [ would like to submit written material to
the Council prior to the hearing on this matter. Please advise me of the appropriate
manner for submitting such information.

Kindest regards,

1ette
OF L. MARK BISSONNETTE
oe Bivd. iite2
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Jay & Rachel Becker
1931 Marta Drive
Pleasant Hill, CA 94523

South Lake Tahoe City Counsel
1902 Airport Road
South Lake Tahoe, CA 96150

Re: Verizon Application #18058, 3764 Woodbine Road
Dear South Lake Tahoe City Council,

We are Jay & Rachel Becker. We own the certain real property commonly known as
3775 Woodbine Road, South Lake Tahoe, California. We! & recently become aware of the
City Planning Commissions approval of a cell phone facility at 3764 Woodbine Road, which is
acr . the street from our residence on Woodbine. We object to the installation of this cell phone
facility on three grounds: 1) the proposed facility is ugly and not in keeping with the aesthetics of
the area; 2) the proposed facility will adversely affect our property value and constitutes an
unlawful taking and, 3) approval of the propose tower will place an unjust and disproportional
burden on us as the proximity of the proposed project to our residence will more negatively
effect our property value than any other persons. If we need better cell phone coverage, it does
not have to be done at our expense. We ¢ the City Counsel to please stop this injustice from
being done to us and deny the application for this cellular facility.

Sincerely,

Jay & Rachel Becker
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“I wpact of Communication Towers and Equipment on
Nearby Property Values”

Prepared by
Burgoyne Appraisal Company
Executed March 7, 2017

Exhiblt Presented as evi~-nce in Comments of the Smart Communities Citing Coalition on the Mobllitie
Petit  for Deci.. __ory nuling on Streamiining of Small Cell Infrastructure  Improving Wireless
Facilities Siting Policies.

WT Docket No. 16-421.
For the full comments of the Smart Communities Siting Ca  tion please see

https://ecfsapi.fcc.gov/file/___ 1998488645/COMMENTS_SMART%20CON  UNITIES%20SITING%20COA
U pdf
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ROLLSTON, HENDERSON & JOHNSON, LTD

ATTORNEYS
LICENSED IN NEVADA AND CALIFORNIA

Of Counsel
ROBERT M. HENDERSON MICHAEL P. HAMBSCH

MICHAEL K. JOHNSON KENNETH C. ROLLSTON (1944-2017)

July 30,2019

South Lake Tahoe City Council and Mayor
1901 Lisa Maloff Way
South Lake Tahoe, CA 96150

Re:  Address: 1360 Ski Run Boulevard
File No.: 19-026
Special Use Permit for New 112" Verizon Wireless Tower and Associated
Equipment

Hearing Date: Tuesday, August 6, 2019
Appellant:  Monica Eisenstecken

Dear Mayor and City Council Members:

Please be advised the undersigned represents Monica Eisenstecken with regard to her appeal
to the City Council of the Planning Commission’s approval of the above-described project. Ms.
Eisenstecken is a full-time resident (with her two young children) and owner of the adjacent property
(3605 Needle Peak Road) which would be dramatically, if not catastrophically affected by this
project. Please consider the following as reasons for denying the requested Special Use Permit.

1. Ms. Eichenstecken Was Unaware Of The Application Until after The Planning
Commission Meeting Was Held.

Ms. Eisenstecken’s property is adjacent to the property for which a permit is sought, and
indeed well within a three hundred foot (300') radius of the location for the proposed equipment.
In fact, the property where she and her elementary school age children live is approximately 130"
feet from the base of the proposed tower.

Notwithstanding the fact she owns and lives in the neighboring property, she never received
notice of Verizon’s application and/or its placement on the Planning Commission’s agenda until
several days after the Planning Commission’s June 13, 2019 meeting during which it approved the
project'. I raise this issue not to claim that a notice of the hearing was not properly mailed to Ms.

! She only learned about the hearing because she received a letter from TRPA dated June
4, which told her to expect another letter with further details. When approximately 2 weeks
passed without receiving further correspondence, she made inquiry of the city and learned the

P.O. Box 4848 - Lake Village Professional Building « 295 Hwy. 50, Suite 14 » Stateline, Nevada 89449
Telephone: (775) 588-4212 « Email: admin@laketahoelaw.com
South Lake Tahoe, California Contacts: Telephone: (530) 544-1785 « Fax: (530) 544-5053



South Lake Tahoe City Council and Mayor
July 30, 2019
Page 2

Eisenstecken, although she did not receive it for whatever reason. Instead, and more substantively,
I raise this issue to point out that the Planning Commission was not given the benefit of Ms.
Eisenstecken’s opposition, or any of the information set forth in this letter or which may be
subsequently provided at public hearing on August 6, 2019. I further suspect that Ms. Eisenstecken
is not alone in failing to receive actual notice of the Planning Commission hearing, notwithstanding
a vehement opposition to the project, as will no doubt be evidenced at the August 6, 2019 hearing
before you. Had the Planning Commission been aware of this information, I have every confidence
it would have rejected the application, as I trust you will.

2. Verizon May Avail Itself Of Several Other Preferable Locations For This Tower Which

Are Not Immediately Adjacent To Someone’s House And/Or Are Not Within An Area Zoned For
Residential Use And/Or Do Not Require Construction Of A New Tower But Instead Can Share An

Existing One. — Therefore, It Is Not “Necessary And Desirable” On This Parcel.

In order to approve this permit, this City Council needs to find that the application meets each
of the four (4) tests set forth in City Code 6.55.620. The first required finding is that the project
requiring a Special Use Permit is “necessary or desirable on a specific parcel”. In support of
Verizon’s contention that erecting a one hundred twelve foot (112") tower at 1360 Ski Run is
necessary or desirable at this particular location, Verizon first claims:

“A number of nearby parcels to the subject parcel were considered for a wireless
facility and ruled out for various reasons.”

Verizon fails to identify a single parcel they considered for this tower, let alone “[a] number
of nearby parcels”, nor does Verizon identify a single reason why such alternative sites were “ruled
out” let alone its “various reasons”.

Apparently Verizon expects these contentions to be accepted at face value without any
specificity, rationale, or support whatsoever. This lack of detail alone necessarily constitutes a valid
reason for concluding that finding number 1 cannot be satisfied.

While Verizon apparently could not be bothered to set forth the other parcels it considered
and ruled out for this facility, Robert Perez, a cell tower leasing expert unafffiliated with the
applicant has identified at least 14 other preferable parcels where this tower could be located. See
correspondence from Mr. Perez, filed simultaneously herewith. Such establishes that it is not

Planning Commission meeting had already occurred.

2 See Attachment 3 to City of South Lake Tahoe Report to Planning Commission labeled
as Item 1 on Page 9 of the report itself.
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“necessary” to build the tower at this “specific parcel”, 1360 Ski Run Boulevard, nor is it “desirable”
to erect a tower in a residential neighborhood in close proximity to Ms. Eisenstecken and her other
neighbors.

This City Council is required to make findings for a Special Use Permit for this tower in the
same manner it might for a wide variety of projects. In other words, the City of South Lake Tahoe
has not adopted specific ordinances pertaining exclusively to cell tower applications, nor should it
necessarily do so. However, it is instructive and illustrative to look at a specific cell tower ordinance
recently adopted by a nearby, similar municipality: the Town of Truckee. Truckee recognizes that
equipment on existing structures (e.g., church steeple, communication towers, free-standing sign,
water tank, etc.,) are preferable to a location where a new structure has to be specially built. See
Truckee Municipal Code, §18.58(A) (3) (a) attached hereto as Exhibit A. In Truckee, applicants
are “required to provide written documentation demonstrating a good faith effort in locating facilities

per that site selection order of preference”,’ something that Verizon has altogether declined to do.

Again, Truckee’s tower — specific code provision is instructive and helpful as a guide. Only
where an existing structure is unavailable might an applicant turn to erecting a new structure, and
even then priority is for locations where the greatest amount of screening exists, and never in a
residential neighborhood.*

3. The Applicant Has Not Demonstrated That The One Hundred Twelve Foot (112" Tower
Is “Not Injurious To The Neighborhood™.

“Not injurious to the neighborhood” is another finding the City Council will be unable to
make, for the following reasons:

A. Applicant Proposes This Tower In A Residential Neighborhood Next To A House,
Which Is Necessarily Injurious.

The subject parcel is within Plan Area Statement 085, which is classified as residential. The
Planning Statement says that “[t]his area should continue as residential area, maintaining the existing
character of the neighborhood”.

Verizon first contends that the tower will not be injurious to the neighborhood because:

3 The Ordinance itself appears to contain a minor error inasmuch as it references a non-
existent section (2.a) of the obviously intended section which labeled “Site selection.”

“ Truckee Municipal Code: 18.58 (3) (b) (c); 18.58 (A)(4) “Co-Location.” (i.e., two (2) or
more users locate their equipment on the same tower) is encouraged. 18.58 (A)(5).
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“[d]ue to the placement and stealth design of the tower within an existing group of
trees, any visual blight to the neighborhood will be substantially reduced”.’

Verizon fails to explain how a tower which is one hundred twelve feet (112") tall can appear stealthy
amongst adjacent trees which top out at no more than seventy feet (70"). The only tree depicted on
Verizon’s site survey® is 64.3', which it admits is of “typ[ical]” height. This stands in contrast to
Verizon’s “PHOTOSIMULATIONS” Attachment 7, (pages 42-44) which fail to realistically depict
a tower which towers more than 40' over surrounding trees.

In evaluating cellular facilities, the local entity may consider “other valid public goals such
as safety and aesthetics”. T-Mobile USA, Inc. v City of Anacortes, 573 F.3d 7 (9" Cir. 2009);
Cellular Telco v Town of Oyster Bay, 166 F.3d 490, 494 (2™ Cir. 1989) (Esthetic concerns can be
a valid basis for zoning decisions).

Again, the Town of Truckee necessarily determined that cell towers are injurious to
residential neighborhoods and outlawed them accordingly in such locations. South Lake Tahoe can
and should consider the same logic.

Applicant further provides that “the neighborhoodwill also benefit from. .. improved access
to emergency services, who for the most part use Verizon fo track and dispatch their assets”.” Even
if this statement were true, and access to emergency services increased, this says nothing about how
the tower is “not injurious to the neighborhood”. In any event, this contention is believed to be
factually inaccurate, as the undersigned is unaware of any agency providing emergency service using
Verizon “for the most part” to “track and dispatch their assets”.

TRPA code requires additional findings for any structure (excluding buildings) having a
maximum height greater than twenty-six feet (26")°. Specifically, additional two findings are that
1) the function of the structure requires a greater maximum height than otherwise provided for and
2) the additional building height is the minimum necessary to feasibly implement the project and

5 See Attachment 3 to City of South Lake Tahoe Report to Planning Commission labeled
as Item 2 on Page 9 of the report itself.

® See Attachment 4 to City of South Lake Tahoe Report to Planning Commission labeled
as page 28 to the report itself.

7 Attachment C; page 9 of Report to Planning Commission, Item 2.

8 TRPA Code 37.6.1.
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there are no feasible alternatives requiring less additional height.’

B. Nobody Can Guarantee The Emissions From The Proposed Tower Will Not Cause
Health Problems.

Applicant proposes to radiate a 5G signal from this tower 24 hours a day for an indefinite
period, presumably for decades. Nobody can know the health consequences of this for neighbors,
although there is undeniably cause for concern. .

We understand in considering radio frequency emissions, the City is limited to insuring that
a proposed installation complies with FCC emission standards. This does not mean, however, that
the City is precluded from considering the fact that it might be preferable for such potentially
carcinogenic emissions to be emanating from a tower located a considerable distance from people’s
homes, rather than adjacent to them. Similarly, although local municipalities may not prohibit
wireless service altogether “Congress also made it clear that it was preserving the authority of
local governments over zoning decisions regarding the placement and construction of the
wireless service facilities, subject to certain limitations, such as regulations that ‘shall not prohibit
or have the effect of prohibiting the provision of personal wireless services.”” 47 USC
§332(c)(7)(B)(1)(ID). 1 California Land Use Practice, October 2018 Update (Adam U. Lindgren,,
Steven T. Mattas CEB) §12.68, pp 12-62, 12-63, emphasis added.

C. Cell Tower Will Reduce Its Neighbors’ Property Values.

If this tower is constructed, Ms. Eisenstecken will likely feel compelled to sell this property
where she has lived for 15 years, and hope that a prospective buyer is less concerned about the cell
tower than her because, for example, they may only use the house infrequently as a second home,
and therefore be less concerned about the pervasive effect of a tower next to one’s primary residence.
Nevertheless, when Ms. Eisenstecken attempts to sell her property, she will have insult added to her
injury, as she will likely find the value of her property to have been greatly reduced. In fact, the
existence of a nearby cell phone tower is important enough that Ms. Eisenstecken will be legally
required to disclose the existence of the cell tower, as such is specifically called for by the disclosure
form (SELLER PROPERTY QUESTIONNAIRE (C.A.R. Form SPQ, Revised 12/16)) used in
almost every residential real property sale in California. See Exhibit B. See page 4 of 4, line 5.

4. Verizon’s Application Is Objectively Deficient.

Aside from failing to provide the “various reasons” why they ruled out “a number of nearby

® TRPA Code 37.7.4;37.7.7.
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parcels” as a suitable site, Verizon’s application contains several inadequacies.

Verizon’s application included the following claims:

“ @ [Is the project located] within five hundred feet (500') of a stream environment zone or
riparian habitar? YES v NO"*

My understanding is that this is not correct and that the distance from the proposed tower to
the stream environment zone (“SEZ”) is only 120' (approximately).

“@ Does the project involve [a] change in building/structure height? ___YES & NO"*
This is inexcusably inaccurate, as project, if it were allowed, would cause a one hundred
twelve foot (112') tower to be erected, which is obviously a change in height over the existing

structures on the property of normal height.

“® [Does the project involve] new sources of . . . emissions? YES & NO"“

While this may not cause particulate emissions, there will nevertheless be a high level of
radiation emissions emanating from the equipment

“® Applicant contends “nearest house is ~250' away”."

In fact, the nearest house is actually 89 feet away, the nearest apartment is 99 feet away.

Inaccuracies are specifically a basis for the City to “rescind any approval or take other

10 See ENVIRONMENTAL INFORMATION FORM, page 2 of 5: page 18 of Report To
Planning Commission.

' See ENVIRONMENTAL INFORMATION FORM, page 3 of 5: page 19 of Report To
Planning Commission.

2 See ENVIRONMENTAL INFORMATION FORM, page 3 of 5; page 19 of Report To
Planning Commission.

3 See ENVIRONMENTAL INFORMATION FORM, page 4 of 5: page 20 of Report To
Planning Commission.
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appropriate action”.'* Furthermore, Verizon’s failure to supply information upon which the City
Council can make meaningful findings that the project is “necessary or desirable [at 1360 Ski Run]”
and “is not injurious to the neighborhood'®” necessitates the application be denied. What is the most
important component of considering injury to the neighborhood if not consideration for the
neighbors who reside in it?

5. Ms. Eisenstecken Respectfully Disagrees That This Project Is Categorically Exempt Form
CEQA.

Verizon relies upon two (2) claimed categorical exemptions in support of its contention that
itis not subject to review under the California Environmental Quality Act (CEQA). Even assuming,
arguendo, that statement might normally be accurate, such exemptions are “inapplicable when the
cumulative impact of successive projects of the same type in the same place, over time is
significant”. 14 Cal. Code of Regs. §15300.2(b). Our understanding is that the instant application
is just part of Verizon’s master plan, including approval of twenty-four (24) small sites for wireless
equipment. Therefore, the cumulative impact of such multiple projects should not escape review just
because they are proposed as a series of multiple applications, rather than one comprehensive
application.

The first exemption Verizon relies upon is 5303/Class No. 3 which applies to small
structures. First, a one hundred twelve feet (112") tower is not a “small structure” under any
reasonable definition. Further, when considered within the context of Verizon’s comprehensive web
of antennas around town, it is part of a larger project which should not escape CEQA review merely
because it is done one piece at a time.

Applicant also attempts to rely upon §15332/Class No. 32 which pertains to “infill
development projects”. Among other requirements, this exemption requires that the project be
consistent with “all applicable general plan policies as well as with applicable zoning designation
and regulations”. 14 Cal. Code of Regs §1332(a). As set forth above, the zoning for this area is
designated residential. Discussion under that code section states it “is intended to promote infill
development within urbanized areas. The class consists of environmentally benign infill projects”.
Ms. Eisenstecken does not consider the radio frequency which will be broadcast in her direction from
a near point blank range to be benign, but rather malignant.

4 General Planning Application, page 4 of 6; page 14 City of South Lake Tahoe Report
To Planning Commission.

5 The uncontested and indisputable information is that this tower would be injurious to
the neighbors in the neighborhood including Ms. Eisenstecken, her family, and other nearby
residents.
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Conclusion

We trust the City Council will agree with us that it is legally unable and in good conscience
to make at least two (2) of the findings required for it to approve this application. Such a decision
is not anti-technology, but rather judicious land planning, which will allow technological
advancement to flourish when done correctly and with respect for the citizens who live here. The
Washoe County Board of Adjustment recently (this year) denied a very similar application to
construct a very similar tower in Incline Village, and no different result is warranted here.

Of course, you and staff are free to contact me with any questions or concerns.

Sincerely,

/e

Michael ohnson
Rollston, Henderson & Johnson, Ltd.
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Town of Truckee

DEVELOPMENT CODE

Truckee Municipal Code, Title 18

Amended:

January 11, 2019




TRUCKEE MUNICIPAL CODE - TITLE 18, DEVELOPMENT CODE

Standards for Specific Land Uses 18.58

This Section establishes standards for the development and operation of telecommunications
facilities including cellular wireless communications and data network facilities (Subsection A),
satellite antennas (Subsection B), single pole/tower amateur radio antennas (Subsection C), and
television and radio broadcasting towers (Subsection D).

A.

Cellular wireless communications and data network facilities (Large and Small).
Cellular wireless telephone and data network antennas, including supporting towers and
related ground-mounted structures and equipment, shall comply with the following
requirements.

1.

Permit requirements. The land use permit requirement for cellular wireless
communications and data network facilities shall be as determined by Article II
(Zoning Districts and Allowable Land Uses). Large cellular wireless communications
and data network facilities shall require approval of a Use Permit; small cellular
wireless communications facilities shall require approval of a Minor Use Permit. Plans
for the cellular wireless communications and data network facility shall be submitted
with the land use permit application in compliance with Chapter 18.70 (Applications,
Processing and Fees).

Height. Cellular wireless communications and data network facilities up to a maximum
of 10 feet high shall fall under the definition of a small cellular wireless and data
network facility.

Site selection. Sites for cellular wireless communications and data network facilities
shall be selected according to the following order of preference:

a. On existing structures (e.g., a church steeple, communication towers, freestanding
sign, water tank, etc.);

b. Inlocations where the existing topography, vegetation or other structures provide
the greatest amount of screening; or

c.  On vacant land without significant visual mitigation, only in commercial -and
manufacturing zoning districts.

As part of the application process, applicants for cellular wireless communication and
data. network facilities shall be required to provide written documentation
demonstrating a good faith effort in locating facilities in compliance with Subsection
2.a (Site selection order of preference), above.

Prohibited areas. Cellular wireless communications and data network facilities shall
not be established within the RS, RM, DRS, DRM and DRH zoning districts.

Co-location. The Town shall encourage and allow “co-location” of cellular wireless
communications and data network equipment on appropriate existing Town structures
and towers subject to reasonable engineering requirements. The Town shall encourage
utility providers, special districts and other public agencies to allow “co-location” of
cellular wireless communications and data network equipment on appropriate existing
structures and towers subject to reasonable engineering requirements.

January 11, 2019
111-254



TRUCKEE MUNICIPAL CODE - TITLE 18, DEVELOPMENT CODE

Establishment of Zoning Districts

18.06

TABLE 2-1
ZONING DISTRICTS
General Plan or Downtown Specific Plan
Zoning Map (DSP) Land Use Classification
Symbol Zoning District Name Implemented by Zoning District
Residential Zoning Districts
RR Rural Residential Residential

Residential Cluster - 5 acres and 10 acres
Open Space Recreation
DSP - Single Family Residential

Single-Family Residential

Residential
Residential Cluster - 5 acres and 10 acres
Open Space Recreation

Tahoe Donner PC
N Public (Hospital/Office)
a \ Residential
RM )| Multi-Family Residential High Density Residential
N Tahoe Donner PC
DRS)/ Downtown Single-Family Residential DSP — Single-Family Residential
= N
DRM _/ | Downtown Medium Density Residential DSP — Single-Family Residential
/ DRH Downtown High Density Residential DSP — Multi-Family Residential
N
Commercial and Manufacturing Zoning Districts
CN Neighborhood Commercial Residential
Residential High Density
Commercial
Tahoe Donner PC
Public (Hospital/Office)
CG General Commercial Commercial
Industrial
Public (Hospital/Office)
DSP - Commercial
CH Highway Commercial Commercial
CS Service Commercial Industrial
Commercial
M Manufacturing/Industrial Industrial
DMU Downtown Mixed Use DSP - Mixed Use
DC Downtown Commercial DSP - Commercial
DVL Downtown Visitor Lodging DSP - Visitor Lodging
DM Downtown Manufacturing/Industrial DSP - Industrial

11-4

January 11, 2019
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CALIFORNIA
' ATION SELLER PROPERTY QUESTIONNAIRE

{C.AR. Form SPQ, Revised 12/18)
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REALTOR

O

W

This form is not a substitute for the Real Estate Transfer Disclosure Staternent (TDS). it is used by the Seller to provide additional
information when a TDS is completed. If Seller is exempt from completing a TDS, Seller should complete an Exempt Seller Disclosure
(C.A.R. Form ESDj) or may use this form instead.
I. Seller makes the following disclosures with regard to the real property or manufactured home described as
Mar Vista Neighborhood , Assessor's Parcel No.
situated in , County of California ("Property”)
If. The following are representations made by the Seller and are not the representations of the Agent(s), If any. This
disclosure statement is not a warranty of any kind by the Seller or any agentis(s) and is not a substitute for any inspections
or warranties the principal(s) may wish to obtain. This disclosure is not intended to be part of the contract between Buyer
and Seller. Unless otherwise specified in writing, Broker and any real estate licensee or other person working with or
through Broker has not verified information provided by Seller. A real estate broker Is qualified to advise on real estate
transactions. If Seller or Buyer desires legal advice, they should consult an attorney.
Ill. Note to Seller: PURPOSE: To tell the Buyer about known rial or significant items affecting the value or desirability of the
Property and help to eliminate misunderstandings about the condition of the Property.
s Answer based on actual knowledge and recollection at this time.
Something that you do not consider material or significant may be perceived differently by a Buyer.
Think about what you would want to know if you were buying the Property today.
Read the questions carefully and take your time.
If you do not understand how to answer a guestion, or what to disclose or how to make a disclosure in response to a
question, whether on this form or a TDS, you should consult a real estate attorney in California of your choosing. A broker
cannot answer the questions for you or advise you on the legal sufficiency of any answers or disclosures you provide.
V. Note to Buyer: PURPOSE: To give you more information about known material or significant items affecting the value or
desirability of the Property and help to eliminate misunderstandings about the condition of the Property.
= Something that may be material or significant to you may not be perceived the same way by the Seller,
e If something is important to you, be sure to put your concerns and questions in writing (C.A.R. form BMI).
« Sellers can only disclose what they actually know. Seller may not know about all material or significant items.
= Seller's disclosures are not a substitute for your own investigations, personal judgments or common sense.
V. SELLER AWARENESS: For each statement below, answer the question “Are vou {Seller) aware of...” by checking either
“Yes" or “No."” Explain any “Yes” answers in the space provided or attach additional comments and check section V|,

e @ & ©

&, STATUTORILY OR CONTRACTUALLY REQUIRED OR RELATED: ARE YOU (SELLER) AWARE OF...
1. Within the last 3 years, the death of an occupant of the Property uponthe Property .............. .. [ lYes{ INo
2. An Order from a government health official identifying the Property as being contaminated by
methamphetamine. (if yes, attachacopyofthe Order.) . ... ... .. . .. . i i [ lYes] INo
3. The release of an illegal controlled substance on or beneaththe Property ... .. ... .. ... .. ... ... [ lYes{ |]No
4. Whether the Property is located in or adjacent to an “industrial use”zone ... ... ... .. ... ... .. [ lYes[ INo
{In general, a zone or district allowing manufacturing, commercial or airport uses.)
5. Whether the Property is affected by a nuisance created by an “industrial use"zone. .. .............. [ lYes{[ INo
6. Whether the Property is located within 1 mile of a former federal or state ordnance location. . ........ [ TYes[ INo

{In general, an area once used for military training purposes that may contain potentially explosive munitions.)
7. Whether the Property is 2 condominium or located in a planned unit development or other

common interest subdivision. . .. ... [ 1Yes| ]No
8. Insurance claims affecting the Property withinthepastSyears . ........ .. ... . i ... [ 1Yes[ INo
9. Matters affecting titte of the Properly . . ... . . e e [ lYes{ INo
10. Material facts or defects affecting the Property not otherwise disclosedtoBuyer .. ................. [ lYes[ ]No
11. Plumbing fixtures on the Property that are non-compliant plumbing fixtures as

defined by Civil Code Section 11013 .. ... . o e [ lYes{ INo

Explanation, or [ ] {(if checked) see attached;
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B. REPAIRS AND ALTERATIONS: ARE YOU (SELLER) AWARE OF...
1. Any slterations, modifications, replacements, improvements, remodeling or material
repairs on the Property (including those resulting from Home Warranty claims) . ........ ... .. . .. [ lYes[ INo

2. Any alterations, modifications, replacements, improvements, remodeling, or
material repairs to the Property done for the purpose of energy or water efficiency

improvement or renewable energy . . .. .. e [ lYes[ lNo
3. Ongoing or recurring maintenance on the Property

(for example, drain or sewer clean-out, tree orpestcontrolservice) . ....... ... . . i [ JYes[ INo
4. Any part of the Property being painted withinthe past12months. .. .. .......................... [ ]Yes[ INo

5. If this is a pre-1878 Property, were any renovations (i.e., sanding, cutting, demalition)
of lead-based paint surfaces completed in compliance with the Environmental Protection Agency

Lead-Based Paint Renovation RUle. . . ... . . [ lYes{ 1INo
Explanation: :
C. STRUCTURAL, SYSTEMS AND APPLIANCES: ARE YOU (SELLER) AWARE OF...

1. Defects in any of the following, (including past defects that have been repaired): heating, air
conditioning, electrical, plumbing (including the presence of polybutylene pipes), water, sewer,
waste disposal or septic system, sump pumps, well, roof, gutters, chimney, fireplace, foundation,
crawl space, attic, soll, grading, drainage, retaining walls, interior or exterior doors, windows,

walls, ceilings, floors orappliances . .. ... .. . [ JYes[ INo
2. The leasing of any of the following on or serving the Property: solar system, water softener system,
water purifier system, alarm system, orpropanstank (S). ... ... ... i i [ lYes[ INo
3. An alternative septic system on or servingthe Property. ... ... ... [ lYes] INo
Explanation:
D. DISASTER RELIEF, INSURANCE OR CIVIL SETTLEMENT: ARE YOU (SELLER) AWARE OF...

1. Financial relief or assistance, insurance or setflement, sought or received, from any federal, state,
local or private agency, insurer or private party, by past or present owners of the Property, due to
any actual or alleged damage to the Property arising from a flood, earthquake, fire, other disaster,
or occurrence or defect, whether or not any money received was actually used to make

=Y o1 1 - O [ lYes[ ]No
Explanation:
E. WATER-RELATED AND MOLD ISSUES: ARE YOU (SELLER) AWARE OF...

1. Water intrusion into any part of any physical structure on the Property; leaks from or
in any appliance, pipe, slab or roof; standing water, drainage, flooding, underground water,

moisture, water-retated sofl settling or slippage, on or affecting the Property . . .............. ... .. f lYes[ INo
2. Any problem with or infestation of mold, mildew, fungus or spores, past or present, on or
affecting the Property . ... . e [ lYes[ INo
3. Rivers, sireams, flood channels, underground springs, high water table, floods, or tides, on
or affecting the Property or neighborhood . ... . ... . . e [ lYes{ INo
Explanation:
F. PETS, ANIMALS AND PESTS: ARE YOU (SELLER) AWARE OF...
1. Petsonorinthe Propemy .. e [ JlYes[ INo
2. Problems with livestock, wildlife, insects or pestsonorintheProperty ... .............. ... ...... [ lYes[ ]No
3. Past or present odors, urine, feces, discoloration, stains, spots or damage in the Property,
dugtoanyoftheabove ... ... . . .. [ JYes{ INo
4. Past or present treatment or eradication of pests or odors, or repair of damage due to any of
he @DOVE. . . e [ JYes[ INo
If so, when and by whom
Explanation:
Buyer's Initials  ( }( ) Seller's initials  ( ) { )
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Property Address: Mar Vista Meighborhood, | Date:

G. BOUNDARIES, ACCESS AND PROPERTY USE BY OTHERS: ARE YOU (SELLER) AWARE OF...
1. Surveys, easements, encroachments or boundary disputes . . . ... .. ... .. ... [ JYes[ INo
2. Use or access to the Property, or any part of it, by anyone other than you, with or

without permission, for any purpose, including but not limited to, using or maintaining roads,

driveways or other forms of ingress or egress or other travelordrainage . . ................. ... ... { lYes| [No
3. Use of any neighboring property by you . ... ... . . [ iYes[ INo
Explanation:
H. LANDSCAPING, POOL AND SPA: ARE YOU (SELLER) AWARE OF...
1. Diseases or infestations affecting trees, plants or vegetation on or near the Property .. .. .. ......... [ lYes[ INo
2. Operational sprinklars onthe Property . .. .. . o [ JYes[ |]No
(a) Wyes, arethey| ]automaticor{ ]manually operated.
(b} If yes, are there any areas with trees, plants or vegetation not covered by the sprinklersystem . ... [ ]Yes[ ]No
3. Apoolheater onthe Propery . . .. ..ot [ JYes[ [No
If yes, is it operational? . ... ... ..... [ 1Yes{ ]No
4. Aspaheater onthe Properly ... ... ... [ 1Yes[ ]No
If yes, isitoperational? . ............ [ lYes[ ]No

5. Past or present defects, leaks, cracks, repairs or other problems with the sprinklers, pool, spa,
waterfall, pond, stream, drainage or other water-related decor including any ancillary
equipment, including pumps, filters, heaters and cleaning systems, evenifrepaired . ... . ... ... ... . [ JYes[ INo
Explanation:

L. CONDOMINIUMS, COMMON INTEREST DEVELOPMENTS AND OTHER SUBDIVISIONS:
ARE YOU (SELLER) AWARE OF...

1. Any pending or proposed dues increases, special assessments, rules changes, insurance
availability issues, or litigation by or against or fines or viclations issued by a Homeowner

Association or Architectural Committee affectingthe Property. . .. .. ... ... ... ... ... .. ... .. .... [ lYes[ [No
2. Any declaration of restrictions or Architectural Committee that has authority over improvements
made on orto the PropartY . ... [ JYes{ INo

3. Any improvements made on or to the Property without the required approval of an Architectural
Committee or inconsistent with any declaration of restrictions or Architectural

Commitee reqQUITBMENE. . . .. e [ jYes[ INo
Explanation:
J. TITLE, OWNERSHIP LIENS, AND LEGAL CLAIMS: ARE YOU (SELLER) AWARE OF...
1. Any other person or entity on title other than Sefler(s) signingthisform......... ... .. ... ..o ... [ IYes{ ]No
2. Leases, options or claims affecting or relating to titte or use of the Property . ... ................... [ lYes[ INo

3. Past, present, pending or threatened lawsuits, settlements, mediations, arbitrations, tax liens,
mechanics' liens, notice of default, bankruptey or other court filings, or government hearings

affecting or relating to the Property, Homeowner Association or neighborhood . ................... [ lYes[ INo
4. Any private transfer fees, triggered by a sale of the Property, in favor of private parties, charitable
organizations, interest based groups orany otherpersonorentity . . .............. . . ... [ TYes[ INo

5. Any PACE lien (such as HERO or SCEIP) or other lien on your Property securing a loan to pay
for an alteration, madification, replacement, improvernent, remodel or material repair of the Property? .. [ Yes{ |No
8. The cost of any alteration, modification, replacement, improvement, remode! or material

repair of the Property being paid by an assessment on the Property tax bilt? .. ....... ... ... ... .. [ 1Yes[ ]No
Explanation:
K. NEIGHBORHOOD: ARE YOU (SELLER) AWARE OF...

1. Neighborhood noise, nuisance or other problems from sources such as, but not limited 1o, the
following: neighbors, traffic, parking congestion, airplanes, trains, light rail, subway, trucks,

Buyer's Initials  ( ) { ) Seller's Initials  ( ¥ )
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Property Address: Mar Vista Neighborhood, , Date:
freeways, buses, schools, parks, refuse storage or landfill processing, agricultural operations,
business, odor, recreational facilities, restaurants, entertainment complexes or facilities,
parades, sporting events, fairs, neighborhood parties, litter, construction, air conditioning

equipment, ai erators, pool equipment or appliances, underground gas
pipeline{, cell phone towers, high'\oltage transmission lines, orwildlife . ... ...................... [ 1Yes[ ]No
Explanation: J

\—’/
L. GOVERNMENTAL: ARE YOU (SELLER) AWARE OF...

1. Ongoing or contemplated eminent domain, condemnation, annexation or change in zoning or

general plan that applies to or could affectthe Property . ... ..., [ JYes[ 1No
2. Existence or pendency of any rent control, occupancy restrictions, improvement

restrictions or retrofit requirements that apply to or could affect the Property. .. ............. ... .... [ IYes[ ]INo
3. Existing or contemplated building or use moratoria that apply to or could affect the Property ... ... ... [ ]Yes[ ]No
4. Current or proposed bonds, assessments, or fees that do not appear on the Property tax bill

that apply to or could affect the Property . ... ... ...t e [ 1Yes[ 1No
5. Proposed construction, reconfiguration, or closure of nearby Government facilities or amenities

such as schools, parks, roadways and trafficsignals . .. ........... .. i [ 1Yes[ ]No

6. Existing or proposed Government requirements affecting the Property (i) that tall grass, brush
or other vegetation be cleared; (i) that restrict tree (or other landscaping) planting, removal or

cutting or (jii) that flammable materials beremoved . . .......... ... . [ ]Yes[ ]No
7. Any protected habitat for plants, trees, animals or insects that apply to or could affect the
PIOPEHY s« s covsmums svs s s pm s mas 5583 W8 056 H S D7 615 0SS 5 5E0EE T80 558 Bl s G5 65555005 w05 5rmmrat o e o [ lYes[ ]No
8. Whether the Property is historically designated or falls within an existing or proposed
HistOriC DistriCt . . . . o [ lYes[ ]No
8. Any water surcharges or penalties being imposed by a public or private water supplier, agency or
utility; or restrictions or prohibitions on wells or other ground watersupplies . . ..................... [ 1Yes[ ]No
Explanation:
M. OTHER: ARE YOU (SELLER) AWARE OF...

1. Reports, inspections, disclosures, warranties, maintenance recommendations, estimates,
studies, surveys or other documents, pertaining to (i) the condition or repair of the Property or
any improvement on this Property in the past, now or proposed; or (ii) easements,
encroachments or boundary disputes affecting the Property whether oral or in writing and

whether or not provided tothe Seller. . .. .. ... .. [ ]Yes[ ]No
(If yes, provide any such documents in your possession to Buyer.)
2. Any occupant of the Property smoking on or in the Property. . .. ......ooei it [ 1Yes[ ]No
3. Any past or present known material facts or other significant items affecting the value or
desirability of the Property not otherwise disclosed to Buyer ..................cccoiiiiininn... [ ]Yes[ ]No
Explanation:

VI.[ 1 (IF CHECKED) ADDITIONAL COMMENTS: The attached addendum contains an explanation or additional comments in
response to specific questions answered “yes” above. Refer to line and question number in explanation.

Seller represents that Seller has provided the answers and, if any, explanations and comments on this form and any attached
addenda and that such information is true and correct to the best of Seller's knowledge as of the date signed by Seller. Seller
acknowledges (i) Seller's obligation to disclose information requested by this form is independent from any duty of
disclosure that a real estate licensee may have in this transaction; and (ii) nothing that any such real estate licensee does or
says to Seller relieves Seller from his/her own duty of disclosure.

Seller Date
Seller Date

By signing below, Buyer acknowledges that Buyer has read, understands and has received a copy of this Seller Property
Questionnaire form.

Buyer Date
Buyer Date

© 2005-2016, Califomia Associaton of REALTORS®, Inc. THIS FORM HAS BEEN APPROVED BY THE CALIFORNIA ASSOCIATION OF REALTORS® (C.AR). NO
REPRESENTATION IS MADE AS TO THE LEGAL VALIDITY OR ACCURACY OF ANY PROVISION IN ANY SPECIFIC TRANSACTION. A REAL ESTATE BROKER IS THE
PERSON QUALIFIED TO ADVISE ON REAL ESTATE TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, CONSULT AN APPROPRIATE PROFESSIONAL.

, | Published and Distributed by:
| REAL ESTATE BUSINESS SERVICES, INC.

a subsidiary of the CALIFORNIA ASSOCIATION OF REALTORS®
€ | 525 Scuth Virgil Avenue, Los Angeles, Califomia 20020 Reviewed by Date
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